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Long Island Rail Road Labor Dispute 


Announcement of Report of Emergency Board No. 184 
Investigating the Dispute. January 14, 1974 


Emergency Board No. 184, appointed on November 1, 
1973 by Executive Order 11745, has submitted its re- 
port to the President. 

The Board was created pursuant to the President’s au- 
thority under Section 10 of the Railway Labor Act to 
avert a potentially crippling work stoppage scheduled for 
November 2, 1973 by some 250 Long Island Rail Road 
employees represented by the Brotherhood of Railroad 
Signalmen. The Executive order further provides for a 
moratorium on any work action until February 14, 1974. 

At issue in the dispute are several work rule concessions 
requested by the carrier in return for wage increases and 
fringe benefits tentatively agreed to by the parties. These 
include the modification of rules relating to headquarters 
locations for signalmen, the creating of a new technician 
job category, the elimination of extra payments for driv- 
ing trucks, and the elimination of certain practices rela- 
tive to meal allowances. 

The Board recommended that the carrier be allowed to 
establish two new headquarters points provided that exist- 
ing physical and sanitary standards and seniority bidding 
rights were preserved and that an existing agreement 
eliminating headquarters on the eastern end of the Rail- 
road be preserved with minor modification, The Board 
also recommended that existing technician classifications 
be retained, while allowing the carrier to establish two new 
classifications under certain circumstances. Other recom- 
mendations included the elimination of a truck rate differ- 
ential for those employees not presently receiving it and the 
continuation of current meal allowance practices for 
present employees. 

NOTE: The “Report to the President by Emergency Board No. 184, 
Appointed by Executive Order 11745, Dated November 1, 1973, 


Pursuant to Section 10 of the Railway Labor Act, As Amended,” 


(processed, 19 pp. and appendices) was made available with the 
release. 


United States Court of 
Military Appeals 


Announcement of Designation of Robert M. Duncan 
as Chief Judge. January 15, 1974 


The President today announced the designation of Rob- 
ert M. Duncan as Chief Judge of the United States Court 
of Military Appeals. As Chief Judge, he succeeds Wil- 
liam H. Darden, who resigned December 29, 1973, as 
member and Chief Judge of the United States Court of 
Military Appeals. 

Judge Duncan was appointed to the court on Octo- 
ber 8, 1971, for a term expiring May 1, 1986. From Jan- 
uary 1969 until October 1971, he was a justice of the 
Supreme Court of Ohio. From 1965 to 1966, he was 
chief counsel to the Attorney General of Ohio, and from 
1966 to 1969, he was judge of the Franklin County Mu- 
nicipal Court. He has also been assistant city attorney in 
Columbus, Ohio (1960-63) and attorney examiner 
for the Ohio Bureau of Workmen’s Compensation 
(1959-60). 

He was born in Urbana, Ohio, on August 24, 1927. 
Judge Duncan received his B.S. (1948) and LL.B. 
(1952) degrees from Ohio State University, and served 
in the U.S. Army from 1952 to 1956. 

Judge Duncan has served on the Ohio Judicial Con- 
ference Executive Committee and the Ohio Criminal 
Rules Advisory Committee. He is also a former member 
of the President’s Commission for the Observance of the 
25th Anniversary of the United Nations and the Presi- 
dent’s Commission on White House Fellowships. 

He is married and the father of three children. 

The United States Court of Military Appeals was es- 
tablished by law on May 5, 1950, as the final appellate 
tribunal in court-martial conventions. The court consists 
of a Chief Judge and two associate judges. 
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Interstate Commerce Commission 


Announcement of Intention To Nominate 
George M. Stafford for Reappointment as a 
Member and Chairman. January 15, 1974 


The President today announced his intention to nomi- 
nate George M. Stafford, of Valley Falls, Kans., for re- 
appointment as a member of the Interstate Commerce 
Commission for a term of 7 years expiring December 31, 
1980. The President also announced that he would re- 
designate Mr. Stafford as Chairman of the ICC upon his 
confirmation by the Senate. 

Mr. Stafford has been a member of the ICC since 
April 1967 and has served as Chairman since May 1970. 
He is the first permanent Chairman of the ICC, the chair- 
manship having been rotated prior to a 1969 reorganiza- 
tion plan. He served as Vice Chairman of the ICC, by 
election of his fellow members, during 1969. 

He was born on May 7, 1915, in Valley Falls, Kans. 
Mr. Stafford served from 1939 to 1941 as assistant direc- 
tor of the Kansas State sales tax division and served in 
the U.S. Army from 1942 to 1947. Following World War 
II he served as campaign manager to Frank Carlson in 
the 1946 Kansas Governor’s race and as executive 
director of the Republican State Committee. He remained 
with Governor Carlson as his executive secretary and 
later became his administrative assistant when Senator 
Carlson was elected to the Senate in 1950. Mr. Stafford 
was named Kansan of the Year by the Kansas State 
Society of Washington, D.C., in 1970. 

Mr. Stafford is married to the former Lena Lamendola 
of Columbus, Kans. They have three children and reside 
in Washington, D.C. 


Functions Under the Rehabilitation 
Act of 1973 


Executive Order 11758. January 15, 1974 


DELEGATING AUTHORITY OF THE PRESIDENT UNDER THE 
REHABILITATION AcT oF 1973 


By virtue of the authority vested in me by section 301 
of title 3 of the United States Code and as President of 
the United States of America, it is hereby ordered as 
follows: 

Section |. The Director of the Office of Management 
and Budget is hereby designated and empowered to exer- 
cise, without approval, ratification, or other action of the 
President, the authority of the President (1) under sec- 
tion 5 of the Rehabilitation Act of 1973 (Public Law 
93-112) to issue regulations with respect to joint fund- 


ing, and (2) under section 500(a) of that act with respect 
to the transfer of unexpended appropriations. 

Sec. 2. The Secretary of Labor is hereby designated 
and empowered to exercise, without approval, ratification, 
or other action of the President, the authority of the Presi- 
dent (1) under section 503(a) of the Rehabilitation Act 
of 1973 to prescribe regulations, after consultation with 
the Secretary of Defense and the Administrator of General 
Services, with respect to the employment of qualified 
handicapped individuals under Federal procurement con- 
tracts, and (2) under section 503(c) of that act with re- 
spect to prescribing, by regulation, guidelines for waiving 
the requirements of section 503 of the act. Changes in 
any regulations prescribed by the Secretary pursuant to 
the preceding sentence shall be made only after consulta- 
tion with the Secretary of Defense and the Administrator 
of General Services. 

Sec. 3. The head of a Federal agency may, in con- 
formity with the provisions of section 503(c) of the Reha- 
bilitation Act of 1973, and regulations issued by the Sec- 
retary of Labor pursuant to section 2 of this order, 
exempt any contract and, following consultation with the 
Secretary of Labor, any class of contracts, from the re- 
quirements of section 503 of the act. 

Sec. 4. The Federal Procurement Regulations, the 
Armed Services Procurement Regulations, and, to the 
extent necessary, any supplemental or comparable regu- 
lations issued by any agency of the executive branch shall, 
following consultation with the Secretary of Labor, be 
amended to require, as a condition of entering into, re- 
newing or extending any contract subject to the provisions 
of section 503 of the Rehabilitation Act of 1973, inclu- 
sion of a provision requiring compliance with that section 
and regulations issued by the Secretary pursuant to sec- 
tion 2 of this order. 

RicHarp Nixon 
The White House, 
January 15, 1974. 


[Filed with the Office of the Federal Register, 1:24 p.m., 
January 15, 1974] 


Domestic and International 
Business Administration 


Executive Order 11759. January 15, 1974 


PRESCRIBING THE COMPENSATION OF CERTAIN OFFICIALS 
IN THE DomESTIC AND INTERNATIONAL BUSINESS 
ADMINISTRATION, DEPARTMENT OF COMMERCE 


By virtue of the authority vested in me by section 703 
(a) of the Defense Production Act of 1950, as amended 
(50 U.S.C. App. 2153(a)), and as President of the 
United States, it is ordered as follows: 
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Section 1. The compensation for the position of Dep- 
uty Assistant Secretary for Domestic and International 
Business, Department of Commerce, is hereby fixed at the 
rate now or hereafter prescribed by law for level V of the 
Executive Schedule (5 U.S.C. 5316). 

Sec. 2. The compensation for the position of Deputy 
Assistant Secretary for Domestic Commerce, Department 
of Commerce, is hereby fixed at the highest rate now or 
hereafter prescribed by law for grade 18 of the General 
Schedule (5 U.S.C. 5332). 

Sec. 3. Executive Order No. 11567 of November 16, 
1970, is hereby superseded. 

RicHarp Nrxon 
The White House, 
January 15, 1974. 


[Filed with the Office of the Federal Register, 1:24 p.m., 
January 15, 1974] 


Assistant to the President for 
Domestic Affairs 


Announcement of Appointment of Kenneth R. Cole, Jr. 
January 16, 1974 


The President today announced the appointment of 
Kenneth R. Cole, Jr., as Assistant to the President for 
Domestic Affairs. Mr. Cole will continue to serve as 
Executive Director of the Domestic Council. 

The Domestic Council, which is comprised of depart- 
ment and agency heads concerned with domestic issues, 
is responsible for the development and coordination of the 
President’s domestic policies. Mr. Cole will continue to 
handle, in the President’s behalf, liaison with State and 
local government officials. The President has directed 
Mr. Cole to work closely with the Vice President, who 
serves as Vice Chairman of the Domestic Council, other 
members of the Cabinet, Federal agency heads, Members 
of Congress, and State and local officials. 

Mr. Cole has served as Director of the Domestic Coun- 
cil since December 14, 1972. Prior to that he served as 
Deputy Director of the Domestic Council and Deputy 
Assistant to the President for Domestic Affairs. Mr. Cole 
was Special Assistant to the President from January to 


November 1969. He was an executive of the J. Walter 


Thompson Co. in New York City from 1965 to 1968 and 
joined the President’s campaign in February 1968. 

He was born in New York City on January 27, 1938, 
and grew up in Scarsdale, N.Y., and Westfield, N.J. 
Mr. Cole received his B.S. degree in business administra- 
tion from Bucknell University in 1959. After graduation 
he served as assistant to the vice president for the Eliza- 
bethtown Gas Co., Elizabeth, N.J. From 1961 to 1965, he 
served in the U.S. Navy, rising to the rank of lieutenant. 


Mr. Cole and his wife, Marilyn, live in Bethesda, Md., 
with their two daughters, Corinne and Megan. 


United States Ambassador to Panama 


Announcement of Intention To Nominate 


William J. Jorden. January 16, 1974 


The President today announced his intention to nomi- 
nate William J. Jorden, of McLean, Va., to be Ambas- 
sador to Panama. He is currently serving as Senior Staff 
Member for Latin American Affairs, National Security 
Council. He will succeed Robert M. Sayre, who is 
resigning. 

Mr. Jorden was born in Bridger, Mont., on May 3, 
1923. He received his B.A. degree in 1947 from Yale 
University and an M.S. degree in 1948 from Columbia 
University. 

Mr. Jorden served as an instructor in Japanese at Yale 
University from 1945 to 1946. He was a reporter with the 
Vineyard Gazette, Edgartown, Mass., in 1947. From 
1948 to 1952, he was a foreign correspondent, Associated 
Press (Japan and Korea) ; 1952-55, foreign correspond- 
ent, New York Times (Japan and Korea); 1956-58, 


foreign correspondent, New York Times (USSR); and 


1958-61, news correspondent, New York Times (Wash- 
ington Bureau). 

He became a member of the Policy Planning Council, 
Department of State, in 1961 and was Special Assistant 
to the Under Secretary of State for Political Affairs from 
1962 to 1965. He served as Deputy Assistant Secretary of 
State for Public Affairs from 1965 to 1966 and was a 
Senior Member of Staff of the National Security Council, 
the White House, from 1966 to 1968. During 1968-69, 
he served as a member and spokesman, American Delega- 
tion to Vietnam Peace Talks in Paris. He was on detail 
to the National Archives from 1969 until 1972 when he 
returned to his current post at the National Security 
Council. Mr. Jorden is the co-author of “Japan Between 
East and West.” 

He is married to the former Mildred Xiarhos, and they 
have three children. 


United States Ambassador to Burma 


Announcement of Intention To Nominate 
David L. Osborn. January 16, 1974 


The President today announced his intention to nomi- 
nate David L. Osborn to be Ambassador to the Socialist 
Republic of the Union of Burma. A Foreign Service 
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officer of Class one, Mr. Osborn is currently serving as 
Consul General in Hong Kong. He will succeed Edwin W. 
Martin, who has resigned. 

Mr. Osborn was born January 11, 1921 in Bethlehem, 
Ind. He received a B.A. degree in 1940 from Southwest- 
ern University of Memphis and an M.A. degree from 
Harvard University in 1947. From 1942 to 1946, he 
served in the United States Navy. 

Mr. Osborn entered the Foreign Service in 1947. From 
1948 to 1949, he was a language officer in Tokyo, and 
from 1949 to 1950 he served as Deputy Chief of the 
United States Information Service, Taipei. He served in 
Sapporo and Kobe from 1951 to 1954 and was stationed 
in the State Department in 1954 as an International 
Relations Officer. He was officer in charge of Political 
Affairs, Office of Chinese Affairs from 1955 to 1956. 
During 1956-57, he was Adviser to the Special Repre- 
sentative for talks with Chinese Communists in Geneva. 
He served as Counselor for Political Affairs in Taipei 
from 1958 to 1961 and was then assigned Political Officer 
in Tokyo where he served until 1964. He became Deputy 
Assistant Secretary of State for Educational and Cultural 
Affairs in 1965 and served as Deputy Chief of Mission 
in Tokyo from 1967 until appointment to his current 
position in 1970. 

Mr. Osborn is married to the former Helena Anna 
Polichnowski, and they have two children. 


Frederick A. Seaton 


Statement by the President on the Death of the Former 
Secretary of the Interior. January 17, 1974 


I am deeply saddened by the death of Fred Seaton, 
a valued friend of more than 20 years. America was 
enriched by his many years of selfless and dedicated service 
in a wide range of positions including Secretary of the 
Interior in the Eisenhower Administration and United 
States Senator from Nebraska. 


Fred Seaton was a son of our Nation’s heartland. A 
distinguished servant of his Government and a newsman 
and news publisher, he graced the lives of all who knew 
him. Mrs. Nixon joins me in extending to his family our 
most sincere condolences at the loss of this good and 
gracious man. 

Note: Frederick A. Seaton, 64, died in a Minneapolis, Minn., 
hospital. 


Mr. Seaton was appointed U.S. Senator from Nebraska following 
the death of Senator Kenneth S. Wherry in 1951. He did not run for 
reelection. In the Eisenhower Administration he served as Assistant 
Secretary of Defense for Legislative and Public Affairs from 1953 
to 1955, and he was Secretary of the Interior from 1956 to 1961. 


Mr. Seaton was publisher of the Hastings Tribune in Nebraska 
and had business interests in several other midwestern newspapers 
as well as radio and television stations. 


European Space Research 
Organization 


Executive Order 11760. January 17, 1974 


DESIGNATING THE EUROPEAN SPACE RESEARCH ORGANI- 
ZATION (ESRO) as A Pusiic INTERNATIONAL Or- 
GANIZATION ENTITLED To EN joy CERTAIN PRIVILEGES, 
EXEMPTIONS, AND IMMUNITIES 


By virtue of the authority vested in me by sections 1 
and 11 of the International Organizations Immunities 
Act (59 Stat. 669; 22 U.S.C. 288) as amended by Pub- 
lic Law 89-353 (80 Stat. 5), it is ordered as follows: 

SecTION 1. I hereby designate the European Space Re- 
search Organization (ESRO) as a public international 
organization entitled to enjoy those privileges, exemptions, 
and immunities provided for by the International Organi- 
zations Immunities Act. 

Sec. 2. Executive Order No. 11318 of December 5, 
1966 and Executive Order No. 11351 of May 22, 1967 
are hereby superseded. 

RicHArRD NIxon 
The White House, 
January 17, 1974. 


[Filed with the Office of the Federal Register, 3:11 p.m., 
January 17, 1974] 


Coordination of Federal 
Education Programs 


Executive Order 11761. January 17, 1974 


To FActLiTaTE CoorDINATION OF FEDERAL EDUCATION 
PROGRAMS 


Sound public policy requires a continuing appraisal 
of the relation of Federal educational activities to the 
educational needs and goals of the Nation and to its edu- 
cational systems and institutions. The scope of, and pro- 
gram outlays for, Federal educational activities have been 
expanded greatly and have a significant influence on 
education in this country and on the American people. 
Many Federal agencies are involved, both directly and 
indirectly, in carrying on educational programs either as 
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Federal activities or in cooperation with State and local 
units of government. Continued close coordination of 
Federal educational activities will facilitate the resolu- 
tion of common problems and otherwise promote effec- 
tive planning and management of such activities. 

Under the direction of the Secretary of Health, Edu- 
cation, and Welfare (hereinafter referred to as the Sec- 
retary), the Office of Education is directed by law to col- 
lect data on the progress of education, provide informa- 
tion to aid in the maintenance of efficient school systems, 
and otherwise promote the cause of education throughout 
the country (20 U.S.C. 1221c). 

Now, THEREFORE, by virtue of the authority vested 
in me as President of the United States, it is hereby ordered 
as follows: 

SEcTION 1. Functions of the Secretary of Health, Edu- 
cation, and Welfare. The Secretary, with the assistance 
of the Assistant Secretary for Education, shall identify 
the education needs and goals of the Nation and from 
time to time shall recommend to the President policies 
for promoting the progress of education. 

Sec. 2. Functions of the Assistant Secretary for Educa- 
tion. Under the direction of the Secretary, the Assistant 
Secretary for Education shall: 

(1) study the current effects of Federal activities upon 
the educational programs of State, local and nonprofit 
educational institutions, assess future trends of such activi- 
ties, and (taking into consideration the relationship be- 
tween education and policies in fields such as manpower 
development, defense, military manpower, economic 
growth, and science) develop recommendations for edu- 
cational activities, or for coordination of policies affecting 
such activities; 

(2) exercise leadership in seeking timely resolution of 
differences of opinion concerning policies or administra- 
tive practices with respect to Federal educational activities 
affecting educational institutions; 

(3) make appropriate arrangements for obtaining ad- 
vice and information, including establishment of ad hoc 
working groups to consider special problems, and for 
utilizing existing interagency machinery wherever appro- 
priate; and 

(4) exercise initiative in obtaining pertinent and con- 
sistent data permitting an overview of Federal educational 
activities. 

Sec. 3. Agency Responsibilities. The heads of Federal 
agencies, as to their respective education related programs, 
shall: 

(1) insofar as practicable, take such actions as may 
be necessary to assure: (A) conformity of their programs 
with the educational goals and policies of the Nation, as 
identified by the Secretary, and (B) consistent admin- 
istrative policies and practices among Federal agencies in 
the conduct of similar programs; 
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(2) keep each other fully and currently informed in 
order to achieve coordinated planning and prevent un- 
necessary duplication of activities; 

(3) provide information requested by the Secretary 
or the Assistant Secretary for Education on educational 
matters; and 


(4) cooperate with the Secretary and the Assistant Sec- 
retary for Education in the conduct of such studies and 
analyses as may be necessary to carry out the responsi- 
bilities and duties assigned by this order. To this end the 
heads of Federal agencies shall maintain information on 
current and planned activities that can readily be analyzed 
in conjunction with information on related activities of 
other Federal agencies. 

Sec. 4. Establishment and functions of a Federal Inter- 
agency Committee on Education. (a) There is hereby 
continued the “Federal Interagency Committee on Edu- 
cation” (hereinafter referred to as the “Committee’”’). 

(b) The Committee shall advise the Secretary, the 
Assistant Secretary for Education, and the heads of Fed- 
eral agencies in connection with the responsibilities 
assigned to them by this order. 

(c) The Committee shall be composed of the Assistant 
Secretary for Education, who shall be the chairman, the 
Commissioner of Education, the Director of the Na- 
tional Institute of Education, and one approoriate repre- 
sentative of each of the following: the Department of 
State, the Department of Defense, the Department of 
Agriculture, the Department of Labor, the National 
Science Foundation, the Atomic Energy Commission, and 
the National Aeronautics and Space Administration. 

(d) The chairman may invite Federal agencies, in 
addition to those which are represented on the Committee 
under the provisions of subsection (c) of this Section, to 
designate representatives to participate in meetings of 
the Committee on matters of substantial interest to such 
agencies which are to be considered by the Committee. 

(e) The Director of the Office of Management and 
Budget and the Chairman of the Council of Economic 
Advisers may each designate a member of his staff to at- 
tend meetings of the Committee as an observer. 

Sec. 5. Construction. Nothing in this order shall be 
construed as subjecting any Federal agency, or any func- 
tion vested by law in, or assigned pursuant to law to, any 
Federal agency, to the authority of any other Federal 
agency, . as abrogating or restricting any such function 
in any manner. 

Sec. 6. Definition. Except as may be inconsistent with 
the provisions of this order or otherwise inappropriate, 
the term “Federal agency”, as used herein, includes any 
department or other agency or instrumentality (includ- 
ing officers) of the executive branch of the Government 
of the United States. 
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Sec. 7. Executive Order No. 11185 of October 16, 
1964, Executive Order No. 11260 of December 11, 1965, 
and Executive Order No. 11661 of March 24, 1972, are 
hereby superseded. 

RicHarp Nixon 
The White House, 
January 17, 1974. 


[Filed with the Office of the Federal Register, 3:12 p.m., 
January 17, 1974] 


Medical Care and Treatment 
of Philippine Veterans 


Executive Order 11762. January 17, 1974 


DELEGATING TO THE ADMINISTRATOR OF VETERANS’ 
AFFAIRS CERTAIN AUTHORITY RELATING TO GRANTS- 
IN-AID TO THE REPUBLIC OF THE PHILIPPINES FOR 
MEDICAL CARE AND TREATMENT OF VETERANS 


By virtue of the authority vested in me by section 633 
of title 38 and by section 301 of title 3 of the United 
States Code, and as President of the United States of 
America, it is hereby ordered as follows: 

SEcTION 1. (a) Subject to the provisions of subsections 
(b) and (c) of this section, the Administrator of Veter- 
ans’ Affairs is hereby designated and empowered to exer- 
cise, without the approval, ratification, or other action 
of the President, the authority vested in the President by 
sections 631, 632, 633, and 634 of title 38 of the United 
States Code, as amended by section 107(a) of the Veter- 
ans Health Care Expansion Act of 1973 (Public Law 
93-82; 87 Stat. 184). 

(b) The Secretary of State shall negotiate the agree- 
ment, and any modifications thereby with the Republic 
of the Philippines required by the provisions of sections 
631, 632, 633, and 634 of title 38 of the United States 
Code. 

(c) All rules and regulations prescribed by the Admin- 
istrator pursuant to the authority delegated to him by this 
order shall be subject to prior approval by the Director 
of the Office of Management and Budget. 

Sec. 2. Nothing in this order shall be construed as modi- 
fying or terminating any other authority heretofore dele- 
gated by the President to the Administrator of Veterans’ 
Affairs. 

RicHarp Nixon 
The White House, 
January 17, 1974. 


[Filed with the Office of the Federal Register, 3:13 p.m., 
January 17, 1974] 


National Commission for the 
Observance of World 
Population Year, 1974 


Executive Order 11763. January 17, 1974 


ESTABLISHING A NATIONAL COMMISSION FOR THE 
OBSERVANCE OF WorRLD POPULATION YEAR 


In a message to the Congress or: July 18, 1969, I stated 
that “One of the most serious challenges to human destiny 
in the last third of this century will be the growth of the 
population. Whether man’s response to that challenge 
will be a cause for pride or for despair in the year 2000 
will depend very much on what we do today. If we now 
begin our work in an appropriate manner, and if we 
continue to devote a considerable amount of attention and 
energy to this problem, then mankind will be able to 
surmount this challenge as it has surmounted so many 
during the long march of civilization’. 

The General Assembly of the United Nations, by a 
resolution approved at its twenty-fifth session, has desig- 
nated the year 1974 as World Population Year. This ac- 
tion was designed to focus international attention on 
various aspects of the population problem and to encour- 
age appropriate and relevant cooperative activity in this 
field. In the same resolution, the General Assembly called 
upon member states and international organizations to 
participate fully in the World Population Year and to 
devote the year 1974 to appropriate efforts and undertak- 
ings concerning the population question. The Secretary 
General of the United Nations has called upon member 
states to begin preparatory work immediately. 

Now, THEREFORE, by virtue of the authority vested in 
me as President of the United States, it is ordered as 
follows: 

Section 1. Establishment of Commission. (a) There 
is hereby established a National Commission for the Ob- 
servance of World Population Year, 1974. 

(b) The Commission shall consist of not more than 
twenty members to be appointed by the President from 
among citizens in private life. The President shall des- 
ignate the Chairman and two Vice Chairmen of the Com- 
mission from among its members. 

(c) The members shall serve without compensation, 
but shall be entitled to receive travel expenses, including 
per diem in lieu of subsistence, as authorized by law (5 
U.S.C. 5703). 

Sec. 2. Functions of the Commission. (a) The Com- 
mission shall promote the appropriate observance in the 
United States of 1974 as World Population Year, To this 
end, the Commission shall seek to create within the United 
States a better understanding of the causes, nature, scope, 
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and consequences of the problem of population growth, 
both national and international, and the relationship of 
this problem to the quality of human life. 

(b) The Commission shall keep itself informed of 
activities undertaken or planned by various organizations 
and groups in the United States in observance of the 
Year and shall seek to consult with such groups and to 
stimulate such activities. 

(c) The Commission shall hold meetings, public or 
private, at such times and places as the Chairman shall 
determine. It may assemble and disseminate information, 
issue reports and other publications, and conduct such 
other activities as it may deem appropriate to provide for 
the effective participation of the United States in the 
observance of World Population Year. 

(d) The Commission may establish such subcommit- 
tees or working groups, the membership of which may 
include persons not members of the Commission, as it 
may deem necessary for the fulfillment of its tasks. 

(e) The Commission shall conclude its work by the end 
of the year 1974 and shall make a report to the President 
on its work within thirty days thereafter, at which time the 
Commission shall be deemed to be terminated. 

Sec. 3. Assistance and Cooperation. (a) The Commis- 
sion is authorized to request any agency of the executive 
branch of the Government to furnish the Commission 
with such information and advice and services as may be 
useful to it for the fulfillment of its functions under this 
Order. Each such agency is authorized, to the extent per- 
mitted by law and within the limits of available funds, 
to furnish such information, advice, and services to the 
Commission upon request of the Chairman or Executive 
Secretary of the Commission. 

(b) Subject to the availability of funds, the Commis- 
sion may procure the temporary services of experts to 
assist it in its work, in accordance with the provisions of 
section 3109 of title 5 of the United States Code. 

(c) The Departments of State and of Health, Educa- 
tion, and Welfare shall, to the extent permitted by law, 
provide the Commission with administrative services, 
facilities, and funds necessary for its activities, The De- 
partment of State shall provide an Executive Secretarv 
for the Commission. 

(d) The Secretaries of State and Health, Education, 
and Welfare shall participate with the Commission in 
order that activities which may be undertaken by the 
executive branch of the United States Government in ob- 
servance of World Population Year and those under- 
taken by the Commission may be properly coordinated. 

(e) The President of the Senate and the Speaker of 
the House of Representatives shall be invited to designate 
two Members of each House to participate with the Com- 
mission in order that activities which may be undertaken 
by the Congress in observance of World Population Year 
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and those undertaken by the Commission may be prop- 
erly coordinated. 


RicHarp Nixon 
The White House, 


January 17, 1974. 


[Filed with the Office of the Federal Register, 3:14 p.m., 
January 17, 1974] 


Court Proceedings: Senate Select 
Committee on Presidential 
Campaign Activities 


Amended Answer and Response to Plaintiffs’ 
Memorandum on Remand Filed by Attorneys 
for the President. January 17, 1974 


IN THE UNITED STaATEs District Court FOR THE 
DistrIcT oF COLUMBIA 


Civil Action No. 1593-73 


SENATE SELECT COMMITTEE ON PRESIDENTIAL CAM- 
PAIGN ACTIVITIES, SUING IN ITS OWN NAME AND IN THE 
NAME OF THE UNITED STATES, 


and 


SaM J. Ervin, Jr.; Howarp H. Baker, Jr.; HERMAN E. 
TALMADGE; DanieL K. INouye; JosepH M. Mon- 
ToYA; Epwarp J. GURNEY; AND LowELt P. WEICKER, 
JR., AS UNITED STATES SENATORS WHO ARE MEMBERS 
OF THE SENATE SELECT COMMITTEE ON PRESIDENTIAL 
CAMPAIGN ACTIVITIES, PLAINTIFFS 


v. 


RicHarp M. Nrxon, INDIVIDUALLY AND AS PRESIDENT OF 
THE UNITED STATES, DEFENDANT 


AMENDED ANSWER 


Richard M. Nixon, answering the amended complaint 
filed in the above-styled cause, states as follows: 

1. Admits the allegations contained in paragraph one 
of the complaint, but denies that plaintiffs acted within 
their authority in issuing the subpoenas duces tecum to the 
President of the United States and thereafter in institut- 
ing this action. 

2. Denies the allegation contained in paragraph two of 
the complaint. 
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3. Admits the allegations contained in paragraph three 
of the complaint, but denies that plaintiffs are entitled to 
investigate criminal conduct; and further denies that 
plaintiffs are empowered to bring suit against the Presi- 
dent of the United States. 

4. Admits the allegations contained in paragraph four 
of the complaint. 

5. Admits the allegations contained in paragraph five 
of the complaint, but denies that the President of the 
United States can be sued in his official capacity; and 
further denies that he can be sued individually for acts 
performed in his official capacity. 

6. Denies the allegations contained in paragraphs six 
through nine of the complaint. 

7. Admits the allegations contained in paragraph nine 
“a” that Public Law 93-190 ostensibly confers jurisdic- 
tion upon this court but denies that the subject matter is 
justiciable. 

8. Denies the allegations contained in paragraph ten 
of the complaint. 

9. Admits the allegations contained in paragraph 
eleven, but denies that plaintiffs are empowered to sub- 
poena materials from the President of the United States. 

10. Admits the allegations contained in paragraphs 
twelve through fifteen of the complaint. 

11. Admits the allegation contained in paragraph six- 
teen of the complaint, but denies that any court has juris- 
diction to quash, modify, or narrow a subpoena issued by 
a Committee of Congress. 

12. Admits the allegations contained in paragraph 
seventeen of the complaint. 

13. Alleges that he is without information or knowledge 
sufficient to form a belief as to the allegations contained in 
paragraph eighteen of the complaint, and denies that he 
has conceded the relevancy of any “tapes” to plaintiffs’ 
investigation. 

14. Admits the allegations contained in paragraph 
eighteen “a” of the complaint. 

15. Denies the allegations contained in paragraphs nine- 
teen through twenty-five of the complaint. 

In further defense to the complaint, Richard M. Nixon 
states as follows: 

FIRST DEFENSE 


That the complaint fails to state a claim upon which 
relief can be granted. 


SECOND DEFENSE 


That this Court lacks jurisdiction over the person of 
Richard M. Nixon in this action, either individually or as 
President of the United States. 


THIRD DEFENSE 


That this action presents no justiciable controversy as 
required by Article III of the United States Constitution, 
and 28 U.S.C. 2201 and 2202. 


FOURTH DEFENSE 


That Senate Resolution 60, 93rd Cong., Ist Sess. 
(1973), purports to authorize an investigation of alleged 
criminal conduct, and that upon information and belief 
the investigation by plaintiffs has been, in fact, a criminal 
investigation and trial conducted for the purpose of deter- 
mining whether or not criminal acts have been committed 
and the guilt or innocence of individuals, which Resolu- 
tion and investigation exceed the legislative powers 
granted to the Congress in Article I of the Constitution. 


FIFTH DEFENSE 


That the subpoena duces tecum attached as Exhibit 
D to the complaint is so unreasonably broad and oppres- 
sive as to make compliance impossible. 


SIXTH DEFENSE 


That the relief sought by plaintiffs constitutes an un- 
constitutional attempt to interfere with the confidentiality 
of private records of conversations between the President 
of the United States and his closest advisers relating to the 
official duties of the President. 


SEVENTH DEFENSE 


That it is both common knowledge in the community 
and capable of accurate and ready determination by re- 
sort to sources whose accuracy cannot reasonably be ques- 
tioned, and thus may be judicially noticed by this Court, 
that the Senate Select Committee served three additional 
subpoenas, sixty-eight pages in length and returnable 
January 4, 1974, calling on the President to produce 
hundreds of tapes and documents. When considered in 
conjunction with the subpoenas which are the subject 
of the instant litigation, it is clear that such a massive 
invasion of the White House constitutes “‘wholesale pub- 
lic access to Executive deliberations and documents” tend- 
ing to “cripple the Executive as a co-equal branch.” 

WHEREFORE, premises considered, the relief prayed 
for should be denied. 

Respectfully submitted, 
J. Frep BuzHaRDT 
James D. St. Cai 
CHARLES ALAN WRIGHT 
Rosert T. ANDREWS 
Tuomas P. Marinis, Jr. 
Attorneys for the President 
The White House 
Washington, D.C. 20500 
Telephone Number: 
456-1414 
Of Counsel 
Ricuarp A. Hauser 
K. Grecory HAYNES 
Georce P. WILLIAMS 
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IN THE UNrTep States Districr CourT FOR THE 
District oF COLUMBIA 


Civil Action No. 1593-73 


SENATE SELECT COMMITTEE ON PRESIDENTIAL CAM- 
PAIGN ACTIVITIES, SUING IN ITS OWN NAME AND IN THE 
NAME OF THE UNITED STATES, 


and 


Sam J. Ervin, Jr.; Howarp H. Baker, Jr.; HERMAN E. 
TatmapcE; Danret K. INovye; JosepH M. Mon- 
TOYA; Epwarp J. GuRNEY; AND LOWELL P. WEICKER, 
JR., AS UNITED STATES SENATORS WHO ARE MEMBERS 
OF THE SENATE SELECT COMMITTEE ON PRESIDENTIAL 
CAMPAIGN ACTIVITIES, PLAINTIFFS 


v. 


RicHarp M. Nixon, INDIVIDUALLY AND AS PRESIDENT OF 
THE UNITED STATES, DEFENDANT 


RESPONSE TO PLAINTIFFS’ MEMORANDUM ON REMAND 


This action was originally filed by plaintiffs on August 
9, 1973. Richard M. Nixon answered on August 29, 1973, 
and plaintiffs immediately filed a motion for summary 
judgment. The matter was fully briefed and submitted 
to this Court, Chief Judge John J. Sirica presiding, on 
October 4, 1973. After full consideration, the Court dis- 
missed plaintiffs’ complaint and this action for failure to 
allege a statutory grant of subject matter jurisdiction. The 
Court properly failed to rule on the other issues raised by 
Richard M. Nixon’s answer, most importantly on whether 
Richard M. Nixon, as President of the United States, has 
a right under the Constitution to withhold information 
from the Congress when he determines the disclosure to be 
contrary to the public interest. 

This Court’s order was entered on October 17, 1973. 
Plaintiffs immediately filed notice of appeal and, at least 
initially, sought to have the matter treated expeditiously 
by the Court of Appeals, Plaintiffs subsequently withdrew 
their request for expeditious treatment in order to pur- 
sue the alternative course of seeking legislation to cure the 
jurisdictional defect of their original complaint. This leg- 
islation was subsequently passed in the form of Public 
Law 93-190. 

On December 28, 1973, the Court of Appeals re- 
manded this case to this Court “for further proceedings 
in light of Public Law 93-190 to be codified as 28 U.S.C. 
§ 1364.” On January 7, 1974, plaintiffs amended their 
complaint to include a jurisdictional allegation under 
Public Law 93-190. This remand and the amendment to 


plaintiffs’ complaint places this matter before the court 
on plaintiffs’ motion for summary judgment. 

The decision of this Court on October 17 is the law 
of the case and establishes that jurisdiction is lacking 
under any of the bases relied on in the original com- 
plaint. The amended complaint adds a further claim of 
jurisdiction under Public Law 93-190. We have very 
serious doubts about the constitutionality of that statute. 
Although Congress has broad powers over the jurisdic- 
tion of the United States courts, it cannot make a political 
question justiciable nor can it alter the constitutional sep- 
aration of powers. Those doubts about the constitution- 
ality of the statute, however, relate so closely to our 
arguments on the merits that we shall develop them in that 
context and assume arguendo that this Court has jurisdic- 
tion of the subject matter under Public Law 93-190 if the 
case is justiciable at all. 


I. INTRODUCTORY STATEMENT 


By their motion for summary judgment, plaintiffs ask 
this Court to enter an order in the nature of a declaratory 
judgment pursuant to 28 U.S.C. § 2201 that two sub- 
poenas duces tecum issued and served on the President 
must be complied with notwithstanding the fact that the 
President has interposed a claim of privilege as to ma- 
terials covered by the subpoenas. 

As we have stated in previous submissions, the President 
does not question the right and duty of the Congress to 
conduct investigations and he does not seek to thwart 
the investigation of the Senate Select Committee by re- 
fusing to comply with the subpoenas in question. In his 
letter of July 6, 1973, to the Chairman of the Committee, 
the President stated that he respected the responsibilities 
of the Committee and indicated that he was willing to 
cooperate with it within the bounds of the constitutional 
rights and powers of the Presidency. There has in fact 
been considerable cooperation on behalf of the President 
with the Committee’s investigation. All of this coopera- 
tion, however, has been voluntary and it is the view of 
the President that it should remain voluntary if our con- 
stitutional traditions are to remain intact. It is for this 
reason, and this reason alone, that the President con- 
tinues to resist the efforts of the Senate Select Committee 
to coerce disclosure of information the President deems 
contrary to the public interest. 

The constitutional traditions to which the President 
refers have been well described by Professor Corwin in 
his detailed analysis of the Presidency. 

In the many years that have rolled by since Jefferson’s presi- 
dency there have been many hundreds of congressional in- 
vestigations. But I know of no instance in which a head of a 
department has testified before a congressional committee in 
response to a subpoena or been held in contempt for refusal to 


testify. All appearances by these high officials seem to have 
been voluntary. 
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Corwin, The President: Office and Powers 1787-1957 

113 (4th rev. ed. 1957). He restates his view at page 116: 
In short, no one questions, or can question, the constitutional 
right of the houses to inform themselves through committees 
of inquiry on subjects that fall within their legislative com- 
petence and to hold in contempt recalcitrant witnesses before 
such committees, and undoubtedly the question of employee 
loyalty is such a subject. On the other hand, this prerogative of 
Congress has always been regarded as limited by the right of 
the President to have his subordinates refuse to testify either 
in court or before a committee of Congress concerning matters 
of confidence between them and himself. Are, then, communica- 
tions to the President or to officials authorized by him to receive 
them concerning the loyalty of federal executive personnel such 
matters of confidence? The question must undoubtedly be 
answered in the affirmative. 

The Committee violated this time-honored tradition 
when it issued the subpoenas in the face of the President’s 
full explanation on July 23, 1973, of the reasons why he 
had determined that it would not be in the public interest 
to disclose the information that the Committee had 
requested. 


Now the Committee urges this Court to violate another 
time-honored constitutional tradition—that is, to embroil 
the Judiciary in what is essentially a confrontation be- 
tween the Executive and Legislative Branches of this 
Government. 


As our original submission reflects, the defects in plain- 
tiffs’ complaint were several. Plaintiffs have attempted 
to cure the most basic defect, the want of a statutory grant 
of jurisdiction, by reliance on Public Law 93-190. Public 
Law 93-190 is not, however, the end of plaintiffs’ jurisdic- 
tional problems. 


Article III, § 2 of the Constitution allows a federal court 
to act only in cases and controversies. By this terminology, 
the Constitution means an “actual controversy” of a 
justiciable nature. The classic statement of this constitu- 
tional requirement is by Chief Justice Hughes in Aetna 
Life Insurance Company of Hartford, Connecticut v. 
Haworth, 300 U.S. 227 (1937). 


A “controversy” in this sense must be one that is appropriate 
for judicial determination. * * * A justiciable controversy is 
thus distinguished from a difference or dispute of a hypothetical 
or abstract character; from one that is academic or moot. * * * 
The controversy must be definite and concrete, touching the 
legal relations of parties having adverse legal interests. * * * 
It must be a real and substantial controversy admitting of 
specific relief through a decree of a conclusive character, as dis- 
tinguished from an opinion advising what the law would be 
upon a hypothetical state of facts. * * * Where there is such 
a concrete case admitting of an immediate and definitive deter- 
mination of the legal rights of the parties in an adversary 
proceeding upon the facts alleged, the judicial function may be 
appropriately exercised although the adjudication of the rights 
of the litigants may not require the award of process or the 
payment of damages. * * * And as it is not essential to the 
exercise of the judicial power that an injunction be sought, 
allegations that irreparable injury is threatened are not required. 


300 U.S. at 240-241. Although the massive generalities of 
the Aetna case are quoted and requoted in later decisions, 
they are something less than a sure guide to decision. “The 
considerations, while catholic, are not concrete.” McCa- 
hill v. Borough of Fox Chapel, 438 F.2d 213, 215 (3rd 


Cir. 1971). A better perception was stated for the Court 

by Justice Murphy in a later case. 
The difference between an abstract question and a “contro- 
versy” * * * is necessarily one of degree, and it would be 
difficult, if it would be possible, to fashion a precise test for 
determining in every case whether there is such a controversy. 
Basically, the question in each case is whether the facts alleged, 
under all the circumstances, show that there is a substantial 
controversy, between parties having adverse legal interests, of 
sufficient immediacy and reality to warrant the issuance of a 
declaratory judgment. 

Maryland Casualty Co. v. Pacific Coal & Oil Co., 312 

USS. 270, 273 (1941). 

The President does not suggest that there is no con- 
troversy between the Committee and his office. He does 
suggest, however, that the controversy that exists, in- 
volving as it does a confrontation between two separate 
and co-equal branches of this Government, is inappro- 
priate for judicial resolution by way of declaratory judg- 
ment. Resolution by this method would require this Court 
to interject itself between these two branches—a role 
courts have understandably gone to great lengths to 
avoid. In the words of Justice Douglas, “the federal 
courts do not sit as an ombudsman refereeing disputes be- 
tween the other two branches.” Gravel v. United States, 
408 U.S. 606, 640 (1972) (Douglas, J. Dissenting). 


Il, THIS MATTER DOES NOT PRESENT A JUSTICIABLE CASE 
OR CONTROVERSY WITHIN THE MEANING OF ARTICLE 
m, § 2,OF THE CONSTITUTION 


The deus ex machina of Public Law 93-190, upon 
which plaintiffs rely to overcome the jurisdictional ob- 
stacles to this unprecedented action, cannot be invoked to 
render this suit a justiciable controversy; for 28 U.S.C. 
§ 1364 is merely a statutory grant of jurisdiction, and, 
thus, satisfies only one of the jurisdictional requirements 
set down by the Supreme Court in Powell v. McCormick, 
395 U.S. 486, 512-513 (1969). 

In Baker v. Carr * * * we noted that a federal district court 
lacks jurisdiction over the subject matter (1) if the cause does 
not “arise under” the Federal Constitution, laws, or treaties 
(or fall within one of the other enumerated categories of Art. 
III); or (2) if it is not a “case or controversy” within the 
meaning of that phrase in Art. III; or (3) if the cause is not 
one described by any jurisdictional statute. 
The Supreme Court in Powell had reference to the dis- 
cussion of subject matter jurisdiction in Baker v. Carr, 
369 U.S. 186, 198-199 (1962). This principle has been 
recently reaffirmed by the District of Columbia Circuit 
in United States Servicemen’s Fund v. Eastland (No. 
24,279 August 30, 1973). 

As the quotation from Powell indicates, entry into the 
federal court is like opening a safe deposit box, where two 
separate keys are required. For the federal courtroom door, 
the two essential keys are that the case be within the judi- 
cial power of the United States, as defined in Article ITI, 
§ 2, of the Constitution, Hodgson v. Bowerbank, 5 Cranch 
(9 U.S.) 303 (1809), and that it be within a statutory 
grant of jurisdiction by the Congress, Cary v. Curtis, 3 


Volume 10—Number 3 





PRESIDENTIAL DOCUMENTS: RICHARD NIXON, 1974 


How. (44 U.S.) 236, 245 (1845). See Wright, Federal 
Courts §§ 8, 10 (2d ed. 1970). Public Law 93-190 satis- 
fies only this second requirement. To be properly in court 
they must also, to use the words of Senator Baker, “‘place 
a justiciable issue before the courts” (S. Tr. 5502) Hear- 
ings Before the Select Committee on Presidential Cam- 
paign Activities of the U.S. Senate, 93rd Congress, Ist 
Sess., bk. 7, at 2660 (1972). This they have failed to do. 

The concept of justiciability as it has evolved through 
our constitutional history is well-described by the Supreme 
Court in Flast v. Cohen, 392 U.S. 83 (1968). 


The jurisdiction of federal courts is defined and limited by 
Article III of the Constitution. In terms relevant to the 
question for decision in this case, the judicial power of fed- 
eral courts is constitutionally restricted to “cases” and “con- 
troversies.” As is so often the situation in constitutional 
adjudication, those two words have an iceberg quality, con- 
taining beneath their surface simplicity submerged complexi- 
ties which go to the very heart of our constitutional form of 
government. Embodied in the words “‘cases” and “controversies” 
are two complementary but somewhat different limitations. In 
part those words limit the business of federal courts to ques- 
tions presented in an adversary context and in a form his- 
torically viewed as capable of resolution through the judicial 
process. And in part those words define the role assigned to 
the judiciary in a tripartite allocation of power to answer that 
the federal courts will not intrude into areas committed to the 
other branches of government. Justiciability is the term of art 
employed to give expression to this dual limitation placed 
upon federal courts by the case-and-controversy doctrine. 


Justiciabili'y is itself a concept of uncertain meaning and 
scope. Its reach is illustrated by the various grounds upon 
which questions sought to be adjudicated in federal courts 
have been held not to be justiciable. Thus, no justiciable con- 
troversy is presented when the parties seek adjudication of 
only a political question, when the parties are asking for 
an advisory opinion, when the question sought to be adjudi- 
cated has been mooted by subsequent developments, and when 
there is no standing to maintain the action. Yet it remains true 
that “‘(j)usticiability is * * * not a legal concept with a fixed 
content or susceptible of scientific verification. Its utilization 
is the resultant of many subtle pressures * * *” Poe v. Ullman, 


367 U.S. 497, 508 (1961). 

392 U.S. at 94-95 (footnotes omitted ). 

This matter raises problems of justiciability, primarily 
because it calls for adjudication of a political question. 

In Marbury v. Madison, 1 Cranch (5 U.S.) 137, 164— 
166 (1803), Chief Justice Marshall expressed the view 
that the courts will not entertain political questions even 
though such questions may involve actual controversies. 
This rule was found to have particular force with regard 
to the Office of President. 


By the Constitution of the United States, the President is 
invested with certain important political powers, in the exer- 
cise of which he is to use his own discretion, and is account- 
able only to his country in his political character, and to his 
own conscience. To aid him in the performance of these 
duties, he is authorized to appoint certain officers, who act 
by his authority and in conformity with his orders. 


In such cases, their acts are his acts; and whatever opinion 
may be entertained of the manner in which executive discretion 
may be used, still there exists, and can exist, no power to control 
that discretfon. The subjects are political: they respect the 
nation, not individual rights, and being entrusted to the execu- 
tive, the decision of the executive is conclusive. 


1 Cranch at 165-166. 

Since that early statement by Justice Marshall in Mar- 
bury v. Madison, the courts have struggled to establish 
criteria that would enable them to identify and uniformly 
deal with political questions. Such criteria have been eva- 
sive. In Coleman v. Miller, 307 U.S. 433, 454-55 (1939), 
the Court noted that a political question may be identified 
by evaluating “the appropriateness under our system of 
government of attributing finality to the action of the 
political departments and also the lack of satisfactory cri- 
teria for judicial determination * * *.” 

It was not until Baker v. Carr, supra, however, that the 
Court finally succeeded in isolating and articulating a 
workable set of criteria for identifying an issue that pre- 
sents a political question. The Court said: 

Prominent on the surface of any case held to involve a political 
question is found a textually demonstrable constitutional com- 
mitment of the issue to a coordinate political department; or 
a lack of judicially discoverable and manageable standards for 
resolving it; or the impossibility of deciding without an initial 
policy determination of a kind clearly for nonjudicial discre- 
tion; or the impossibility of a court’s undertaking independent 
resolution without expressing lack of the respect due coordinate 
branches of government; or an unusual need for unquestioning 
adherence to a political decision already made; or the poten- 


tiality of embarrassment from multifarious pronouncements by 
various departments on one question. 


369 U.S. at 217. 

It is submitted that this matter, involving as it does a 
request by the Legislative Branch that this Court overrule 
a formal and legitimate invocation of executive privilege, 
poses a nonjusticiable political question of such magnitude 
that literally every single formulation or criterion estab- 
lished in Baker v. Carr is inextricably a part of the issue 
presented. 

Plaintiffs, however, have chosen to ignore Baker v. 
Carr, insisting only that there exists no “textually demon- 
strable constitutional commitment” of executive privilege 
to the President. Despite this bald contention, it is clear 
that the Constitution does embody such a “textually de- 
monstrable” commitment. Indeed, Professor Dash has 
stated that the plaintiffs “don’t question the executive 
privilege power of the President,” * but only challenge 
what they consider to be an abuse in its invocation.’ Such 
a concession to the Constitutional basis for executive 


‘Transcript of Proceedings October 4, 1973 at 68 (hereinafter 
“Transcript” ). 

* This “abuse,” as articulated by Professor Dash, is that this is 
an “assertion of executive privilege where the President personally is 
involved. In that particular case he is using executive privilege as a 
shield for his self-protection rather than protection of the presidency 
or executive privilege.” (Transcript at 68). Such a distinction or 
“abuse” is no longer even an arguable position since the President 
has disclosed to the grand jury the tapes which are the subject 
of this suit. This is not to say, however, that the President now or 
ever has conceded that his formal and personal invocation of 
executive privilege is reviewable by the courts. The disclosure of 
the tapes to the grand jury, however, is a forceful refutation of the 
charge that the President is attempting to “hide behind” a claim 
of executive privilege. 
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privilege is significant and is clearly mandated by the pro- 
visions of Article II, §§ 1, 2 and 3.° 

Equally significant is the curious refusal by the plain- 
tiffs even to consider the applicability of the other five in- 
dicia of a political question articulated in Baker v. Carr. 

This failure undoubtedly results from plaintiffs’ mis- 
placed reliance on the decision of the United States 
Court of Appeals for the District of Columbia in Nixon 
v. Sirica (Nos. 73-1962, 73-1967, 73-1989, Oct. 12, 
1973). Admittedly, the Court of Appeals held the courts 
have the power to review a claim of Presidential privilege 
over matters subpoenaed by a grand jury. The Court of 
Appeals went to great lengths to emphasize “the narrow 
contours of the problem” with which it was faced and the 
fact that the decision was strictly limited to the “entirely 
unique circumstances of the case.” Indeed, the exception 
promulgated there depends entirely upon “the grand jury 
showing that the evidence is directly relevant to its 
decisions.” 

Grand juries have traditionally been viewed as arms 
of the courts and courts are uniquely qualified to pass 
judgment on the needs of a grand jury. That was not the 
issue before the Court of Appeals in Nixon v. Sirica. 
Rather the issue was whether in determining the needs of 
the grand jury a court could compel the President of the 
United States to produce evidence he claimed was 
privileged for in camera inspection. 

The Court of Appeals found that in these unique cir- 
cumstances the courts had such a power and to protect 
the integrity of the grand jury were bound to exercise it. 
This finding, however, does not, as plaintiffs appear to 
suggest, impose a similar obligation on this Court. For 
here the circumstances are quite different. The Commit- 
tee has made the political decision, albeit under color of 
law, to make an unprecedented demand on the President. 
The President has considered the demand and made the 
political determination that compliance would be con- 
trary to the public interest. The Committee has asked this 


>The textually demonstrable commitments are contained in 
the § 1 grant of “executive power” solely to the President; and § 2 
grant to the President of the right to require, free from any Senate 
review, advice from his principal executive officers; and the § 3 
charges that the President deliver a State of the Union message and 
“take care that the laws be faithfully executed.” 


In addition, these explicit grants of power carry other powers 
along with them. The Supreme Court has stated: 


It is true, that such a power, if it exists, must be derived 
from implication, and the genius and spirit of our institutions 
are hostile to the exercise of implied powers. Had the faculties 
of man been competent to the framing of a system of govern- 
ment which would have left nothing to implication, it cannot 
be doubted that the effort would have been made by the 
framers of the Constitution. But what is the fact? There is 
not in the whole of that admirable instrument a grant of powers 
which does not draw after it others, not expressed, but vital 
to their exercise; not substantive and independent, indeed, but 
auxiliary and subordinate. 


Anderson v. Dunn, 6 Wheat (19 U.S.), 204, 225-226 (1821). 


Court to referee this dispute and to do so the Court must 
substitute its political judgment for both that of the Pres- 
ident and the Committee and determine which of two co- 
equal branches of government should prevail. 

The Court should decline this invitation. Acceptance 
could require this Court to substitute its judgment for that 
of the President in an area over which the President his- 
torically has exclusive and unreviewable power—the in- 
vocation of executive privilege against the Congress. Such 
a privilege, inherent as it is in the constitutional grant 
of executive power, is a matter for Presidential judgment 
alone. The standards and circumstances that mandate its 
use are a function of Presidential judgment. Such judg- 
ments cannot be second-guessed and overruled at the ca- 
price of the Senate Committee. Nor can they be evaluated 
and reviewed by any discernib'e criteria traditionally uti- 
lized by the courts in resolving constitutional disputes be- 
tween individuals.‘ 

The cases cited by the Committee in its Motion for Sum- 
mary Judgment are not even remotely similar to the in- 
stant case, involving as they do controversies resolvable by 
judicial interpretation of a statute or the Constitution. Cf. 
Powell v. McCormick, 395 U.S. 486 (1969); United 
States v. Lovett, 328 U.S. 303 (1946): Humphrey's 
Executor v. United States, 295 U.S. 602 (1935), These 
were all cases in which the court was adjudicating, as 
courts traditionally do, a claim of individual rights. This is 
a compelling indicia of a political question as articulated 
in Baker v. Carr. 

The matter of executive privilege against congressional 
demands, involving as it does subtle and exclusively Presi- 
dential judgments, is an area of decision-making where 
there are “considerations of policy, considerations of ex- 
treme magnitude, and certainly, entirely incompetent to 
the examination and decision of a court of justice.”” Ware 
v. Hylton, 3 Dall. (3 U.S.) 199, 260 (1796). It is this 
very “lack of judicially discoverable and manageable 
standards” for resolving the issue that further highlights 
the nonjusticiability of the question. It is respectfully sub- 
mitted that this obvious absence of standards for review 
of the President’s invocation of privilege is apparent upon 


*This distinction has been repeatedly noted by commentators, 
e.g., Douglas, Anatomy of Liberty 77 (1963); Younger, Congres- 
sional Investigations and Executive Secrecy: A Study in the 
Separation of Powers, 20 U. Pitts. L. Rev. 755, 776 (1959). A very 
recent commentator puts it this way: “The status of the party as- 
serting the claim is obviously critical, as is the status of the entity 
against whom the claim is pressed. Putting aside all the difficulties 
involved in suing the President, eo nomine, there is an obvious 
difference between a claim by a coordinate branch and a claim by 
a private person that the allegedly unconstitutional usurpation also 
has caused him tangible injury. Apart from the greater ability of 
Congress to protect its jurisdiction by political means, it seems 
incongruous for Congress to request the courts to determine the 
extent and adequacy of congressional support of presidential action 
in an area of concurrent power.” Erchnmeyer, The Separation of 
Powers: An Essay on the Vitality of a Constitutional Idea, 52 Ore. 
L. Rev. 211, 232 (1973). 
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analysis of the court’s task in any in camera proceeding. 
As Professor Black so clearly explains, 
The reason for maintenance of confidentiality may not, and 
sometimes will not, appear on the face of the submitted mate- 
rial but may lie in its context, outside the record. The Presi- 
dent, in attempting to persuade the judge of the necessity for 
confidentiality, would thus often be forced to reveal more and 
more material beyond what had been subpoenaed, with no 
assurance that any of this material would remain confidential. 
Black, Letter to the Editor, N.Y. Times, September 6, 
1973, p. 34. 

Thus the Court is asked to make an initial policy deter- 
mination that the President has improperly or mistakenly 
invoked executive privilege against the Congress. Such a 
determination by a court is constitutionally impermissible 
and violates the most basic tenets of the separation of 
powers. Moreover it is a determination beyond judicial 
abilities since the Court simply cannot substitute its judg- 
ment for that of the President. The impossibility of judicial 
resolution is underscored by the ancillary problem of the 
absence of standards for resolving the question. The teach- 
ings of Baker v. Carr are clear and compelling and require 
recognition of these indicia of nonjusticiability. 

In Powell v. McCormick, supra at, 548-549 (1969), 
the Court determined that it could resolve the question 
presented without creating “‘a potentially embarrassing 
confrontation between coordinate branches” of the gov- 
ernment because the resolution of the question of Repre- 
sentative Powell’s right to be seated in Congress required 
no more than that the Court exercise its traditional role as 
interpreter of the Constitution. The decision required an 
interpretation of Congressional powers under Article 1, 
§ 5, the type of interpretative function traditionally the re- 
sponsibility of the Judicial Branch. The instant case can- 
not be so easily resolved. Contrary to the facts in Powell, 
there is no dispute in this case as to the President’s con- 
stitutional power to invoke executive privilege. Many 
courts have so held and the Senate Committee itself recog- 
nizes the existence of an executive privilege. The Senate 
Committee, however, asks this Court to rule that the Leg- 
islative Branch has the responsibility and power to review 
the propriety of executive utilization of the privilege. 

Such a legislative power does not exist, and for this 
Court to hold to the contrary would be the most patent 
expression of “lack of respect due a coordinate branch of 
government.” Again, the teachings of Baker v. Carr apply 
and the true nature of the political question presented is 
made manifest. 

In Committee for Nuclear Responsibility, Inc. v. Sea- 
borg, 463 F. 2d 788, 792 (D.C. Cir. 1971), a case upon 
which the Committee relies, the court clearly recognized 
that the government has an interest in avoiding disclosure 
of documents “which reflect intra-executive advisory 
opinions and recommendations whose confidentiality con- 
tributes substantially to the effectiveness of government 
decision-making processes.” In Seaborg, the court con- 
sidered only a claim of privilege by an “executive depart- 


ment or agency” and thus, despite the Committee’s view 
that it controls here, Seaborg cannot be read as authorita- 
tive on the issue of a direct, personal claim of privilege by 
the Chief Executive. 

It is submitted that the question before this Court poses 
the dilemma inherent in any nonjusticiable political ques- 
tion. The Court is being asked to resolve a direct clash of 
power between two branches of government. To resolve 
the confrontation the Court must necessarily declare that 
one power is greater than its counterpart and thus violate 
the very essence of separation of powers among the co- 
equal branches. Nothing could more clearly demonstrate 
“lack of respect due a coordinate branch of government,” 
and nothing could more explicitly demonstrate the non- 
justiciable nature of the present matter. 

The Presidential decision to invoke executive privilege 
is by definition a political decision. It is a function of the 
President’s position as Chief Executive. It involves, as we 
have demonstrated, a complex blend of policy, perspective, 
and knowledge uniquely within the province of the Presi- 
dent and Executive Branch. Neither the courts nor Con- 
gress can vouchsafe themselves the elements of knowledge 
and perspective necessary to examine and review such a 
decision. If the exclusive executive power conferred upon 
the President in Ariicle II is to remain a meaningful con- 
stitutional allocation, neither the Court nor Congress can 
look behind this political decision already made by the 
President. 

The Senate Committee invites this Court to create a 
constitutional confrontation destructive of the separation 
of powers. It is submitted, with respect, that such an in- 
vitation must be declined. The atmosphere of constitu- 
tional confrontation must be dissolved by this Court’s “un- 
questioning adherence to the political decision already 
made.” The unusual need for such adherence is further 
indicative of the nonjusticiable nature of the question 
presented. 

It is submitted that this Committee’s challenge to the 
invocation of executive privilege is merely the first such 
challenge that will occur if this Court issues the judgment 
requested. Recent events make it clear that the plaintiffs 
seek a favorable ruling in order to open the door to a 
wholesale invasion of executive confidentiality. On Octo- 
ber 4, 1973, Professor Dash stated that: 

We are not, as I have indicated, asking for any ruling by this 
Court that the President doesn’t have executive privilege. He 
certainly does. We are saying that in a particular situation 
where we have identified the tapes by the tape, by the minutes 
of the conversation, where we already have by testimony indi- 
cated what was talked about during that period of time, and 
that we have made a prima facie case * * * of possible crimi- 
nality on the part of the President, that executive privilege 
clearly cannot be stated here. 
Transcript at 25. It is obvious that plaintiffs are no 
longer content to confine themselves to a narrow, well- 
defined challenge to executive privilege. Indeed, the three 
most recent subpoenas calling for Presidential documents 
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present requests so broad, so unprecedented, as to make 
impossible the formulation of any “judicially discoverable 
standards for resolving” a claim of executive privilege. 
The inevitable result will be this Court’s participation with 
the Committee in what could become, in the words of 
the Court of Appeals, “wholesale public access to Execu- 
tive deliberations and documents” that “would cripple 
the Executive as a co-equal branch.” Nixon v. Strica, 
supra at 26-27. 

For these reasons, as well as the existence of all other 
indicia of a political question that adhere in this matter, 
the Court must hold the matter before it to be non- 
justiciable. 


Ill. PLAINTIFFS HAVE EXCEEDED THEIR LEGISLATIVE 
AUTHORITY UNDER THE CONSTITUTION 


A. Constitutional Limits 


The power of the Congress to conduct investigations 
is inherent in the legislative process and is broad. Congress 
cannot legislate wisely or effectively in the absence of 
information respecting the conditions which the legisla- 
tion is intended to affect or change. Therefore the power 
of inquiry is a necessary and appropriate attribute of the 
power to legislate. McGrain v. Daugherty, 273 U.S. 135, 
175 (1927). However, this power of inquiry is not un- 
limited. Watkins v. United States, 354 U.S. 178, 187 
(1956) ; United States v. Rumely 345 U.S. 41, 58 (1953) 
(Douglas, J., concurring) ; Marshall v. Gordon, 243 U.S. 
521 (1917); Kilbourn v. Thompson, 103 U.S. 168 
(1880). 

The Senate Select Committee has asserted a broad 
mandate to “get to the bottom of widespread but incom- 
pletely substantiated suspicions of wrongdoing at the 
highest executive levels.” Memorandum in Support of 
Motion for Summary Judgment (hereinafter ‘‘Memo.”’ ) 
at 15. In this action the movants have subpoenaed tape 
recordings and other materials in an effort to resolve the 
conflicting testimony adduced at the Senate hearings and 
thus determine “the precise extent of malfeasance in the 
executive branch.” Memo. at 16. This inquiry is not ger- 
mane to the Committee’s legislative purpose, and indeed 
constitutes a usurpation of those duties exclusively vested 
in the Executive and the Judiciary. 

The Senate Select Committee was established to in- 
vestigate and study the extent to which illegal, improper, 
or unethical activities existed in the Presidential election 
of 1972 and related events, and to “determine whether 
in its judgment any occurrences * * * revealed * * * 
indicate the necessity or desirability of the enactment of 
new congressional legislation to safeguard the electoral 
process by which the President of the United States is 
chosen.” S. Res. 60, 93rd Congress, Ist Sess. (1973). Ac- 
cordingly, the Committee’s mandate was to identify il- 
legal, improper, or unethical activities and recommend 
corrective legislation, not to resolve the conflicts in the 
evidence and adjudicate questions of guilt or innocence. 


Such an inquiry is not germane to the Committee’s legis- 
lative purpose, and is outside its charge. Clearly the 
movants can honor their legislative mandate without 
access to the tapes.” However, Congress is not a law en- 
forcement or trial agency. 

These are functions of the Executive and Judicial de- 
partments of the government. No inquiry is an end in it- 
self; it must be related to, and in furtherance of, a legiti- 
mate task of the Congress. Here the Senate Committee 
has indicated that it needs the subpoenaed materials so 


* It should be noted that at least two members of the Committee, 
although joining in the present action, have acknowledged that 
production of the tapes is not essential to the legislative functions 
of the Committee. The Washington Post of September 10, 1973, p. 
A2, reported the following statement by Senator Daniel K. Inouye: 


“TI think we can proceed and file an adequate report with- 
out the tapes,” said Inouye, a member of the Senate Water- 
gate Committee. 

“As far as I am concerned personally,” he said on NBC’s 
“Meet the Press” program, “this is where the difference be- 
tween a legislative proceeding and a judicial proceeding comes 
in. If this were a criminal matter, I would say that the tapes 
are absolutely necessary and essential. But in our case I 
think we can proceed and file an adequate report without the 
tapes.” 

He was asked, “You personally don’t care then who is tell- 
ing the truth?” 

“Because it is not our business to decide the guilt or innocence 
of any party this is my view.” Inouye responded. 

Senator Inouye was further asked, “Doesn’t it matter to 
you in your final report whether you established who is tell- 
ing the truth?” 

He responded, “I said this was my personal view and this 
makes a difference between a legislative investigation and a 
criminal case. In a criminal case it would be absolutely essen- 
tial. I would say the tapes be made available. But for the 
purpose of this committee I am certain the Committee report 
can be made.” 


Senator Gurney stated the following views when he was inter- 
viewed on Capitol Cloak Room on Sept. 16, 1973: 


“Senator, if we can turn to the question of presidential 
tapes, do you think they are essential to the investigation that 
the Senate is conducting? 

“SENATOR GuRNEY. No. No, I don’t. What is our duty any- 
way? Our duty of course was to charter . . .”, there are cer- 
tain word unintelligible—“to look into facts and circum- 
stances of Watergate that the presidential election of 1972, 
I should say, and report to the Senate and recommend legis- 
lation we thought was necessary in order to improve our 
political campaigns. Now getting the presidential tapes really 
has nothing to do with that charter at all. It does have some- 
thing to do with who said what, on what day the President 
met with John Dean or somebody else and it really doesn’t 
have anything to do with what our charter is or interfere with 
our ability to make recommendations to the Senate to im- 
prove campaigns. 

“Miss STAHL. Well, then you think you can fully write 
your final report without the tapes, is that correct? 

“SENATOR GuRNEY. We can, indeed. 

“Mr. Strasser. This testimony would relate to what is 
commonly called the cover-up. Are you saying this is not 
part of the Committce’s jurisdiction? 

“SENATOR GuRNEY. In answer to the previous question, of 
course that was did we need the tapes in order to write our 
report I said no, we didn’t. The tapes would shed light on 
the Watergate affair, that is true, but that is really not what 
our charter is and that is to write our report and make rec- 
ommendations to the Senate.” 


See Transcript at 4-6. 
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that it can determine whether perjury has been com- 
mitted. See footnote, Plaintiffs’ Memorandum on Re- 
mand at 22. Determining whether a crime has been com- 
mitted manifestly is outside the constitutional powers 
enumerated for the Congress. If the Committee has re- 
ceived conflicting testimony that it believes may involve 
perjury, the matter should be referred to the Department 
of Justice for appropriate legal action under the provisions 
of the criminal code (18 U.S.C. §§ 1621-1623). Unfor- 
tunately, the Committee insists upon performing these law 
enforcement and guilt adjudicating functions itself, ac- 
tivity that clearly exceeds its constitutional authority. 

In a similar situation the Supreme Court in Kilbourn v. 
Thompson, 103 U.S. 168 (1880), determined that the 
House of Representatives had exceeded its authority in di- 
recting one of its committees to investigate the circum- 
stances surrounding the bankruptcy of Jay Cooke and 
Company, in which the United States had deposited 
funds. The committee became particularly interested in a 
private real estate pool that was part of the financial struc- 
ture and jailed Kilbourn for refusing to answer certain 
questions about the pool and to produce certain books and 
papers. The Court found that the subject matter of the 
inquiry was “in its nature clearly judicial,” 103 U.S. at 
192, not legislative, and the House was exceeding the limit 
of its own constitutional authority.’ Accordingly the com- 
mittee had no lawful authority to require Kilbourn to 
testify as a witness or produce papers. 

It is unquestionably the duty of all citizens to cooperate 
with Congress in its efforts to obtain the facts needed for 
intelligent legislative action and all citizens unremitting 
obligation to respond to subpoenas. However, this duty 
adheres only with respect to matters within the province 
of proper investigation. Watkins v. United States, 354 
U.S. 178, 187-188 (1956). Here this Committee is act- 
ing in excess of the power conferred on Congress by the 
Constitution. 

The fundamental holding of Kilbourn was not im- 
paired by the subsequent cases of McGrain v. Daugherty, 
273 U.S. 135 (1927), and Sinclair v, United States, 279 
US. 263 (1929), so heavily relied upon the Committee. 
In both cases the Supreme Court expressly acknowledged 
the requirements that congressional inquiries be related 


® The Court in Kilbourn v. Thompson, observed that: 


It is believed to be one of the chief merits of the American 
system of written constitutional law, that all the powers in- 
trusted to government, whether State or national, are divided 
into the three grand departments, the executive, the legislative, 
and the judicial. That the functions appropriate to each of these 
branches of government shall be vested in a separate body of 
public servants, and that the perfection of the system requires 
that the lines which separate and divide these departments 
shall be broadly and clearly defined. It is also essential to the 
successful working of this system that the persons intrusted 
with power in any one of these branches shall not be permitted 
to encroach upon the powers confided to the others, but that 
each shall by the law of its creation be limited to the exercise 
of the powers appropriate to its own department and no other. 


102 U.S. at 190-191. 


to a proper legislative purpose. In McGrain, the Supreme 
Court found that an inquiry into the conduct of the office 
of Attorney General reflected legitimate legislative con- 
cerns and upheld a subpoena of the brother of the former 
Attorney General. Pointing out that the office of Attorney 
General was “subject to regulation by Congressional legis- 
lation,” and that the “only legitimate object the Senate 
could have in ordering the investigation was to aid it in 
legislating,” the Court concluded that, in view of the sub- 
ject matter, it would presume that legislation was the real 
object of the investigation. 273 U.S. at 178. Similarly, in 
Sinclair, the Court found that an inquiry into oil leases 
was properly related to congressional authority over pub- 
lic lands and rejected, on the basis of the record, the fac- 
tual argument that the investigation was not in aid of 
legis'ation. 

The Supreme Court has quite understandably and 
wisely sought to avoid the constitutional trauma inherent 
in a holding that Congress had exceeded its authority. But 
Kilbourn, and the concept that a legislative purpose is an 
indispensable prerequisite for a valid inquiry, are the 
framework in which the Court has found other grounds 
for declining to enforce congressional subpoenas. Subse- 
quent cases have indicated that the “presumption” in- 
dulged by the Court in McGrain may be overcome if the 
connection with a proper legislative purpose becomes too 
tenuous. And the Supreme Court has shown particular 
concern where congressional inquiries have threatened to 
encroach upon other important constitutional rights. See 
Watkins v. United States, supra; United States v. 
Rumely, 345 U.S. 41 (1953). 


In United States v. Rumely, 345 U.S. 41 (1953), where 
it was argued that the inquiry trespassed upon the First 
Amendment, the Court said : 

Whenever constitutional limits upon the investigative power 
of Congress have to be drawn by this Court, it ought cnly to 
be done after Congress has demonstrated its full awareness of 
what is at stake by unequivocally authorizing an inquiry of 
dubious limits. 

345 U.S. at 46. The Court went on to hold that questions 
put to the defendant exceeded the bounds of the resolu- 
tion by the House of Representatives creating the commit- 
tee—notwithstanding the subsequent ratification of the 
committee’s action by the House. 

In Watkins v. United States, 354 U.S. 178 (1957), the 
Supreme Court affirmed that: 

No inquiry is an end in itself; it must be related to, and in 
furtherance of, a legitimate task of the Congress. Investiga- 


tions conducted solely for the personal aggrandizement of the 
investigators or to “punish” those investigated are incefensible. 


354 U.S. at 187. The Court cited Kilbourn for the propo- 
sition that an investigation unrelated to legislative purpose 
would be “beyond the powers conferred upon the Con- 
gress in the Constitution” and Rumely for the proposi- 
tion that “the mere semblance of legislative purpose would 
not justify an inquiry in the face of the Bill of Rights.” 354 
U.S. at 198. The Court held that the House Resolution in 


Volume 10—Number 3 





52 PRESIDENTIAL DOCUMENTS: RICHARD NIXON, 1974 


question was so broad that the defendant could not fairly 
determine whether the questions put to him were pertinent 
to the committee’s inquiry. 

In this case, as in Rumely and Watkins, there is a col- 
lision between the congressional pursuit of information 
and an important Constitutional right. In Rumely and 
Watkins the Supreme Court was concerned with the im- 
pact of congressional investigations upon First Amend- 
ment freedoms. Here the investigation directly challenges 
the Presidency. The importance of confidentiality to the 
Office of the President, and the implications of seeking 
to impose judicial control upon the conduct of that office, 
are treated elsewhere in this memorandum. Certainly the 
preservation of the ability of Presidents to function is no 
less crucial to our Constitutional system than the vindica- 
tion of First Amendment rights. 

Watkins is important too for the flat and famous state- 
ment in which the Court said: “We have no doubt that 
there is no congressional power to expose for the sake of 
exposure.” 345 U.S. at 200." Of course the Senate is au- 
thorized to investigate campaign practices to see if legisla- 
tion is needed in that area. But every time a member of the 
Committee speaks of the importance of “who said what to 
whom” or “what the President knew and when,” and 
everytime the plaintiffs’ briefwriters harp, as they do so 
repeatedly, on “the President’s own possible criminality,” 
Supplementary Memorandum in Support of Plaintiffs’ 
Motion for Summary Judgment at 2, they make it mani- 
fest that what they are interested in here is “to expose for 
the sake of exposure.” 

The plaintiffs can take no comfort in the ruling in 
Nixon v. Sirica, because a careful reading of that decision 
reveals that the court emphasized the “narrow contours of 
the problem” and the fact that the decision was limited 
to the “entirely unique circumstances of the case.”” Nixon 
v. Sirica supra at 4, Indeed, the exception to the principle 
of executive privilege carved out there depends entirely 
upon “the grand jury showing that the evidence is di- 
rectly relevant to its decisions.” Nixon v. Sirica, supra at 
34. Obviously, if a grand jury is considering indicting 
for perjury when contradictory statements were made by 
different persons, it must ascertain who was not truthful 
in order to indict the proper person. It could be argued 
that the grand jury may have been completely precluded 
from returning any perjury indictments if it did not have 
access to the tapes. 

The Senate Committee does not find itself in an analo- 
gous situation. Its primary function—the proposing of leg- 
islation—is not completely precluded because there is 


7In Watkins the Court also pointed with envy to England, where 
investigations of this kind are entrusted to royal commissions, re- 
moved from the turbulent forces of politics and partisan considera- 
tions. “Seldom, if ever, have these commissions been given the au- 
thority to compel the testimony of witnesses or the production of 
documents.” Nevertheless, they have, as the Court noted, enjoyed 
“success in fulfilling their fact-finding missions without resort to 
coercive tactics * * *.” 354 U.S. at 191-192. 


some conflict in the testimony given before the Committee. 
However, it is argued that the subpoenas in question (and 
supposedly the most recent subpoenas that demand access 
to hundreds of tapes, documents, notes, memoranda, etc. ) 
must be complied with in order that the Congress’ “‘in- 
forming function” can be accomplished. 

It is submitted that the Committee has not been unduly 
frustrated in carrying out its informing function. The 
President has permitted many of his closest aides and 
advisors to give public testimony without claiming privi- 
lege. The Committee has had voluminous documents sub- 
mitted as evidence. There are about 10,000 pages of tes- 
timony that have been given under oath. The Special 
Prosecutor has taken guilty pleas in a number of instances 
and advises that further indictments will be forthcoming. 
The story of Watergate is unfolding, but it should do so 
in an orderly manner. As the President stated in his letter 
of January 4, 1974, to the Chairman of the Senate Select 
Committee: 

As you are iwire, substant'al numb>rs of materials have been 
provided to the Office of the Special Prosecutor for possible 
use with gr*nd juries. With respect to whatever portions of 
the materials covered by your subpoena may be relevant to 
matters now subject to grand jury investigation, and poten- 
tially, criminal trials, disclosures to you, and through you to 
the public, could seriously impiir the ~bility of the Office of 
the Special Prosecutor to complete its investigations and suc- 
cessfully prosecute the criminal cases which may arise from 
the grand juries. 

There are strong reasons why the most private conversa- 
tions and documents of the President should not be dis- 
closed. If any of these items should be released to any 
extent, at least it should be under the auspices of the grand 
jury and its traditional cloak of secrecy. The public dis- 
closure of conversations and memoranda that were always 
intended to be private has a tendency to degrade and 
ridicule the Presidency by transforming heretofore private 
and personal discussions into cocktail party entertainment. 


IV. THE PRESIDENT HAS THE POWER TO WITHHOLD IN- 
FORMATION FROM CONGRESS THE DISCLOSURE OF 
WHICH HE DETERMINES TO BE CONTRARY TO THE 
PUBLIC INTEREST 


Plaintiffs’ reliance on the Court of Appeals decision in 
Nixon v. Sirica to support its contention that Congress 
may force disclosure of the President’s confidential con- 
versations and documents is not only misplaced, but is 
significantly demonstrative of the extraordinary request 
it makes of the Court. Plaintiffs admit that Nixon v. Sirica 
was decided in the context of a grand jury subpoena. 
They recognize that the President has already disclosed to 
the grand jury the evidence at issue here. Nevertheless 
these plaintiffs accuse Richard M. Nixon of suppressing 
evidence and ask this Court to rule that a congressional 
committee may completely disregard a claim of executive 
privilege by purporting to investigate “executive wrong- 
doing.” Such an accusation is irresponsible. Such a claim 
of power is historically and constitutionally unsupportable, 
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As the Court of Appeals clearly stated in its opinion in 
Nixon v. Sirica, “We recognize this great public interest, 
and agree with the District Court that such conversations 
are presumptively privileged.” Jd. at 30. 

The President has refused disclosure to this Commit- 
tee because he has determined that such disclosure would 
be contrary to the public interest. The President, even 
more so than the members of this Congressional Com- 
mittee, is the elected representative of all people. There- 
fore, the President owes a duty to the people to maintain 
the consitutional integrity of the office he occupies. 

Whenever any branch of the Government exceeds the limits 
of the grant made to it by the Constitution, it, to that extent, 
ceases to represent the people and assumes arbitrary power. 
Defense by the Executive of his Constitutional powers becomes, 
in very truth, therefore, defense of popular rights—defense 
of power which the people granted to him. It was in that 
sense that President Cleveland spoke of his duty to the people 
not to relinquish any of the powers of his great office. It 
was in that sense that President Buchanan stated the people 
have ‘rights and prerogatives’ in the execution of his office 
by the President which every President is under a duty to see 
‘shall never be violated in his person’ but ‘pass to his suc- 
cessors unimpaired by the adoption of a dangerous precedent.’ 
In maintaining his rights against a trespassing Congress, the 


President defends not himself but popular Government; he 
represents not himsel but the People. 


Warren, Presidential Declarations of Independence, 10 
Bos. U. L. Rev. 1, 35 (1936). 


Maintenance of executive confidentiality as provided 
by the constitutional separation of powers has been recog- 
nized by this Court in its opinion in Misc. No. 47-73, 
Opinion at 5, 7-8; and by the Court of Appeals in Nixon 
v. Sirica, supra at 30. 


We reassert the importance of that principle here,° 
but before dealing with it in detail it is necessary to dis- 
cuss the basis for plaintiffs’ claim of the right to informa- 


tion and the basis for the President’s refusal to furnish 
it. 


A. Basis for Executive Privilege. 


Plaintiffs refer in a previously submitted ‘Historical 
Appendix” to a series of instances where Presidents and 
their aides have cooperated with Congressional requests 
for information. Their analysis includes instances where 
either testimony or documents were furnished to Con- 
gress by the Executive on a voluntary basis. Although 


8 As his Ninth Defense to plaintiffs’ original complaint, the Pres'- 
dent asserted that the subpoena attached as Exhibit D to plaintiffs’ 
Complaint was so unreasonably broad and oppressive as to make 
compliance impossible. This should be obvious from the face of 
the subpoena itself. It specifies no time period and demands a wide 
variety of records relating to 25 persons on a number of different 
subjects. Compliance would require a complete review of virtually 
all records in the White House. Needless to say, there await for 
future litigation three additional subpoenas of such extraordinary 
breadth that it is inaccurate to characterize them merely as over- 
broad and oppressive. If it would be helpful to the Court in con- 
sidering what we believe is the apparent overbreadth of the 
pending demands, both in the instant case and future cases, appro- 
priate affidavits will be filed to sustain the President’s position on 
this issue. 
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plaintiffs’ uses of history must be relied on with the ut- 
most caution,” it is of course true that this President, like 
all of his predecessors, has often made voluntary disclo- 
sures of information sought by Congress. Plaintiffs have 
not cited any authority, either historical or legal, for the 
proposition that a President can be compelled to furnish 
information to the Congress. There is good reason for 
this. There is no such authority. 


There are, however, many instances where Presidents 
have refused to furnish information to Congress and, in 
each case, the refusal has been accepted. 


The frequently exercised, long-standing freedom of the 
Executive to refuse demands by Congress for the produc- 
tion of documents does not require extended discussion.*° 
Under the Continental Congress, the relationship between 
Legislature and Executive had been modeled on the British 
system. The executive departments were, in effect, answer- 
able to the Legislature, and could be called on for an 


°In their original papers, including the “Historical Appendix,” 
plaintiffs’ sole reliance for histvry is on an article by Raoul Berger, 
which they cite 15 times. Professor Berger is a reputable scholar 
and a provocative analyst but he is not always accurate in his state- 
ment of history. Thus at page 5 of the “Historical Appendix” 
plaintiffs cite the Berger article for the proposition that President 
Jefferson “fully complied” with the subpoena issued against him in 
the Burr litigation. This is simply not true. The facts are fully de- 
veloped by Judge Wilkey at pages 41—55 of his dissent in Nixon v. 
Sirica. They show that ultimately Jefferson sent a copy of the letter 
with a certificate reciting that he had omitted “some passages en- 
tirely confidential, given for my information in the discharge of my 
executive functions, and which my duties and the public interest 
forbid me to make public.” 9 Ford, Writings of Thomas Jefferson 64 


(1898). See also 3 Beveridge, Life of John Marshall 518-522 
(1919). 


Again in a footnote at page 24 of their original brief, plaintiffs 
cite the Berger article for the following proposition: ‘President 
Jackson, for example, refused to produce documents relating to 
wrongdoing by a former executive official, but only on the ground 
that the congressional investigation was being conducted in camera, 
thus depriving the individual in question of an opportunity for 
public vindication.” President Jackson’s message of February 10, 
1835, re‘erred to by plaintiffs, appears at 3 Richardson, Messages 
and Papers of the Presidents, 1789-1897 132 (1897). The latter 
occupies three printed pages. The bulk of it discusses the fact that 
the demand encroaches on the constitutional powers of the Execu- 
tive and that if Congress does not like what the President is doing 
it should impeach him. After a lengthy discussion of this point there 
are two sentences in which Jackson refers to the fact that the papers 
would be considered in executive session. Following that he states 
again his original objection to the demand. Thus the statement by 
plaintiffs that he refused compliance only on the ground that the 
hearing was being conducted in camera is a gross distortion of the 
historical fact. 

It seems ironic indeed that the plaintiffs suggest on one hand 
that their investigation has been “emasculated” by Presidential re- 
fusals to disclose information and on the other hand urge that the 
extent of Presidential disclosure constitutes a waiver. Both argu- 
ments are equally unsupported. The President voluntarily has al- 
lowed unprecedented access to the testimony and memoranda of top 
assistints. However such cooperation hardly amounts to a waiver of 
all executive privilege. United States v. Reynolds, 345 US. 1, 11 
(1953) holds specifically to the contrary. As Alexander Bickel has 
decisively observed, “Far from being waived, the privilege, it seems 
to me, is as much exercised when information is released as when 
it is withheld.” Bickel, Wretched Tapes (cont.), N. Y. Times. 
August 15, p. 33. 
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accounting. A resolution of the Continental Congress 
creating the Department of Foreign Affairs, whose head 
was appointed by and held office at the pleasure of 
Congress, provided: 


That the books, records and other papers of the United States, 
that relate to this department be committed to his custody, 
to which, and all other papers of his office, any member of 
Congress shall have access: provided that no copy shall be 
taken of matters of a secret nature without the special leave 
of Congress. 


This was completely changed by the Constitution in 
establishing the three independent branches. See Wolkin- 
son, Demands of Congressional Committees for Execu- 
tive Papers, 10 Fed. Bar J. 319, 328-330 (1949). 

Since then there has arisen an often asserted, much 
discussed, and well recognized privilege of the President 
to deny Congress access to documents whenever either 
the President or the head of a department has deemed 
it in the public interest to do so. From the administration 
of Washington to the present, Presidents have repeatedly 
asserted the privilege, and, when forced to a showdown, 
Congress has always yielded and ceased to press its de- 
mands." A recent instance was the refusal of President 


1 The following is a partial list of examples of successful assertions 
of the privilege, comprising partly assertions by the President and 
partly assertions by department heads: 





President Date Type of information refused 





Washington 1796 Instructions to U.S. Minister 
concerning Jay Treaty. 

Confidential information and let- 
ters relating to Burr’s con- 
spiracy. 

Documents relating to conduct of 
naval officers. 

Copy of paper read by President 
to heads of Departments re- 
lating to removal of bank 
deposits. 

Copies of charges against re- 
moved public official. 

List of all appointments made 
without Senate’s consent be- 
tween 1829 and 1836, and 
those receiving salaries without 
holding office. 

Names of members of 26th and 
27th Congress who have ap- 
plied for office. 

Colonel Hitchcock’s report to the 
War Department dealing with 
alleged frauds practiced on 
Indians, and his views of 
personal characters of Indian 
delegates. 

Evidence of payments made 
through State Department on 
President’s certificates, by prior 
administration. 

Official information concerning 
proposition made by King of 
Sandwich Islands to transfer 
to U.S. 


ae ae 





President Type of informa‘ion refused 





Buchanan Message to Protest to House 
against Resolution to investi- 
gate attempts by Executive to 
influence legislation. 

Dispatches of Major Anderson to 
the War Department concern- 
ing defense of Fort Sumter. 

Information concerning execu- 
tive acts performed away from 
Capitol. 

Secretary of Treasury refused to 
answer questions and to pro- 
duce papers concerning reasons 
for nomination of Theodore 
Roosevelt as Collector of Port 
of New York. 

Documents relating to suspension 
and removal of 650 Federal 
officials. 

Attorney General’s reasons for 
failure to prosecute U.S. Steel 
Corporation. 

Documents of Bureau of Corpora- 
tions, Department of Com- 
merce. 

List of companies in which 
Secretary of Treasury Mellon 
was interested. 

Telegrams and letters leading up 
to London Naval Treaty. 

Testimony and documents con- 
cerning investigation made in 
Treasury Department. 

Federal Bureau of Investigation 
reports. 

Director, Bureau of Budget, re- 
fused to testify and to produce 
files. 

Chairman, Federal Communica- 
tions Comm., and Board of 
War Communications refused 
records. 

General Counsel, Federal Com- 
munications Commission, re- 
fused to produce records. 

Secretaries of War and Navy re- 
fused to furnish documents, and 
permission for Army and Naval 
officers to testify. 

J. Edgar Hoover refused to give 
testimony and to _ produce 
President’s directive. 

Issued directions to heads of ex- 
ecutive departments to permit 
officers and employees to give 
information to Pearl Harbor 
Committee, but the President’s 
directive did not include any 
files or written material. 

1947 Civil Service Commission records 
concerning applicants for posi- 
tions. 


See Wolkinson, Demands of Congressional Committees for Executive 
Papers, 10 Fed. Bar J. 103, 147 (1949). 

More recent examples are described in Kramer & Marcuse, Execu- 
tive Privilege—A Study of the Period 1953-1960, 29 Geo. Wash. L. Rev. 
623 (part 1) and 827 (part 2) (1961). See also Younger, Congressional 
Investigations: A Study in the Separation of Powers, 20 Univ. Pitt. L. Rev. 
755 (1959). 


Cleveland 


Theodore Roosevelt... .. 


Franklin D. Roosevelt. . . 


Truman 
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Truman to turn over to the House Committee on Un- 
American Activities files relating to the federal employee 
loyalty program. Directive of March 13, 1948, 13 Fed. 
Reg. 1359 (1948). 

President Truman was persistent in his refusals to the 
House Committee on Un-American Activities. In 1953, 
after he left the White House, he refused to honor a sub- 
poena of the Committee that he appear and give testi- 
mony on charges that he and then Attorney General Tom 
C. Clark knowingly promoted an enemy agent. Presi- 
dent Truman stated: 

I am carrying out the provisions of the Constitution of the 
United States; and am following a long line of precedents, 
commencing with George Washington himself in 1796. Since 
his day, Presidents Jefferson, Monroe, Jackson, Tyler, Polk, 
Fillmore, Buchanan, Lincoln, Grant, Hayes, Cleveland, Theo- 
dorz Roosevelt, Coolidge, Hoover, and Franklin D. Roosevelt 


have declined to respond to subpoenas or demands for in- 


formation of various kinds from Congress. 
* # 


The doctrine would be shattered, and the President, con- 
trary to our fundamental theory of constitutional government, 
would become a mere arm of the Legislative Branch of the 
government if he would feel during his term of office that 
his every act might be subject to official inquiry and possi- 
ble distortion for political purposes. 


N.Y. Times, November 13, 1953, p. 13. Following re- 
ceipt of the strongly worded letter from President Tru- 
man, the committee declined to press the matter further. 

Reference to this unbroken record of successful asser- 
tions of privilege in practice is particularly significant in 


illustrating the constitutionally implied separation of 
powers. In the construction of any clause of the Con- 
stitution uninterrupted usage continuing from the early 
days of the Constitution would be of great weight. 


Both Officers, lawmakers and citizens naturally adjust them- 
selves to any long-continued action of the Executive Depart- 
ment—on the presumption that unauthorized acts would not 
have been allowed to be so often repeated as to crystallize into 
a regular practice. That presumption is not reasoning in a 
circle but the basis of a wise and quieting rule that in deter- 
mining the meaning of a statute or the existence of a power, 
weight shall be given to the usage itself—even when the validity 
of the practice is the subject of investigation. 


United States v. Midwest Oil Co., 236 ™J.S. 459, 472- 
473 (1915) ; Unted States v. MacDaniel, 7 Pet. (7 U.S.) 
1, 13-14 (1833). Here, moreover, because the doctrine of 
separation of powers is not contained in express language 
in the Constitution, Ex parte Grossman, 267 U.S. 87, 
119 (1925), and because the functioning of our Gov- 
ernment depends so largely upon limits on the powers 
of each branch derived from practical adjustments based 
on a fair regard by each for the necessities of the others, 
we think that the historic usage is especially meaningful. 
“Even constitutional power, when the text is doubtful, 
may be established by usage.” Inland Waterways Corp. v. 
Young, 309 U.S. 517, 525 (1940). In the Pocket Veto 
Case, 279 U.S. 655 (1929), the Court reviewed the legal- 
ity of a Presidential pocket veto of a bill that would have 


allowed certain Indian tribes to sue in the Court of Claims. 
In upholding the President’s exercise of that power the 
Court stated: 
The views which we have expressed as to the construction 
and effect of the constitutional provision here in question 
are confirmed by the practical construction that has been given 
to it by the Presidents through a long course of years, in which 
Congress has acquiesced. Long settled and established practice 


is a consideration of great weight in a proper interpretation of 
constitutional provisions of this character. 


279 U.S. at 688-689. 

These successful executive assertions of privilege against 
Congress have frequently been acknowledged by Con- 
gress itself. A typical example of this Congressional 
acknowledgment occurred during the Senate hearings on 
President Truman’s dismissal of General MacArthur. 
Military Situation in the Far East, Hearings before the 
Committee on Armed Services and the Committee on 
Foreign Relations, U.S. Senate, 82nd Cong., Ist Sess. 
(1951), at 763, 765. General Omar Bradley was ques- 
tioned about a meeting with the President, George Mar- 
shall, and Dean Acheson. Gen. Bradley replied, “Senator, 
at that time I was in a position of a confidential advisor 
to the President. I do not feel at liberty to publicize what 
any of us said at that time.” Chairman Richard Russell 
was quick to recognize the necessity for such confidential- 
ity and upheld the claim of privilege stating: 

I know that in my opinion any conversation with respect to 
any of my actions that I might have, any conference I might 
have with my administrative assistant in my office I think 
should be protected, and it is my own view, and I so rule, that 
any matter that transpired in the private conversation between 
the President and the Chief of Staff as to detail can be pro- 
tected by the witness if he so desires, and if General Bradley 
relies upon that relationship, so far as the Chair is concerned, 
though I regret very much that the issue was raised and I am 
compelled to pass on it, I would rule that he be protected. 
Hearings at 765. The Chairman’s decision upholding the 
claim of privilege subsequently was ratified after exten- 
sive debate for several days by a Committee vote of 18-8. 
Hearings at 872. See also, e.g. H. Rep. No. 1595, 80th 
Cong., 2nd Sess., (1948) at 2-3, 7. Even in the heat of 
contest members of Congress have recognized the wis- 
dom of acceding to the constitutional principles here as- 
serted by the President. 

During the administration of President Hayes, for ex- 
ample, the House Judiciary Committee, under the chair- 
manship of Benjamin F. Butler, pointed out that all 
resolutions directed to the President relating to the pro- 
duction of records properly would contain the clause “if 
in his judgment not inconsistent with the public interest.” 
H. Rep. No. 141, 45th Cong., 3rd Sess., (1879), at 3. 
And the Committee continued, Jd. at 3 and 4: 

* * * whenever the President has returned (as sometimes he 
has) that, in his judgment, it was not consistent with the 
public interest to give the House such information, no fur- 


ther proceedings have ever been taken to compel the produc- 
tion of such information. Indeed, upon principle, it would seem 
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that this must be so. The Executive is as independent of 
either house of Congress as either house of Congress is inde 
pendent of him, and they cannot call for the records of his 
action or the action of his officers against his consent, any more 
than he can call for any of the journals and records of the 
House or Senate. 

The decision as to whether there should be compliance 

with a particular request was the Executive’s, the commit- 

tee stated: 
Somebody must judge upon this point. It clearly cannot be the 
House or its committee, because they cannot know the impor- 
tance of having the doings of the executive department kept 
secret. The head of the executive department, therefore, must 
be the judge in such case and decide it upon his own respon- 
sibility to the people, and to the House, upon a case of im- 
peachment brought against him for so doing, if his acts are 
causeless, malicious, willfully wrong, or to the detriment of 
the public interests. 

There are many other instances of Congressional rec- 
ognition of the executive privilege, vis-a-vis Congress, 
including one which gave rise to a great congressional 
debate, occupying the Senate for almost two weeks, during 
President Cleveland’s first administration. 17 Cong. Rec. 
2211-2814 (1886). See Sen. Misc. Doc., Vol. 7, 52d 
Cong., 2d Sess. (1886), at 235-243; 8 Richardson, Mes- 
sages and Papers of the Presidents 375-383 (1886); 17 
Cong. Rec. 4095 (1886). In the course of this debate 
many past examples of executive refusals to produce papers 
demanded by Congress were discussed. See, e.g., 17 Cong. 
Rec. 2622-2623 (1886) .?* 

A more recent instance was the congressional reac- 
tion to President Kennedy’s refusal to disclose the names 
of Defense Department speech reviewers. Committee on 
Armed Services, U.S. Senate, Military Cold War Escala- 
tion and Speech Review Policies, 87th Cong., 2d Sess. 
(1962), at 338, 369-370, 508-509, 725, 730-731. The 
Senate Subcommittee, speaking through Senator Stennis, 
conceded : 

We now come face to face and are in direct conflict with 
the established doctrine of separation of powers * * * 


I know of no case where the Court has ever made the Sen- 
ate or the House surrender records from its files, or where 
the Executive has made the Legislative Branch surrender 
records from its files—and I do not think either one of them 
could. So the rule works three ways. Each is supreme within 
its field, and each is responsible within its field. 


Id. at 512. 

During the hearings on the nomination of the Honor- 
able Abe Fortas to be Chief Justice of the United States, 
Senator Ervin began to question the nominee about his 
participation in discussions with President Johnson that 
led to an order sending federal troops into Detroit. Sena- 
tor Ervin then said, however: “I will not insist upon your 
answer, because it is a prerogative of communications in 
the executive branch of the Government.” Hearings be- 
fore the Committee on the Judiciary, U.S. Senate, Nomi- 


“ This debate ended with the approval by the Senate, in a vote 
on party lines, of resolutions condemning the President and the 
Attorney General. No result came from the resolutions. See 17 
Cong. Rec. 2813-2814 (1886). 
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nations of Abe Fortas and Homer Thornberry, 90th 
Cong., 2d Sess. (1968), at 124. The question was not 
answered. At a later point, in response to a different ques- 
tion from Senator Ervin, Justice Fortas answered: 
Senator, I will not go into any conversations, either to affirm 
them or to deny them, that I have had with the President. I ask 
you please to understand that, and please to excuse me. I know 
how easy it is to say no, the President did not say something 
to me. But the question is “What did he say?” would follow, 
and so on. I must ask you to indulge me to this extent. I have en- 
deavored Senator, and Mr. Chairman, to err, if I erred, on the 
side of frankness and candor with this committee. But I think 
that it is my duty to observe certain limits, and one of those 
limits is any conversation, either affirmance or denial, that I 
may have had with the President of the United States. 


Id. at 167-168. Later in the hearings, Senator McClellan 
said to the nominee: 
I am not quarrelling with your position that you cannot say 
and do not want to say what conservations you may have had 
with the President. I respect that position if you wish to take it. 
Id. at 225. At no point in the hearings did any Senator 
disagree with these views of Senator Ervin, Justice For- 
tas, and Senator McClellan. 

During the hearings before the Senate Judiciary Com- 
mittee relating to the nomination of Mr. Richard G. 
Kleindienst as Attorney General, Mr. Peter Flanigan, 
Special Assistant to the President, was invited to appear 
and testify about ITT matters. The Counsel to the Presi- 
dent responded by pointing out that under the doctrine 
of separation of powers and long established historical 
precedents, members of the President’s immediate staff 
do not appear and tectify before congressional committees 
with respect to the performance of their duties. There- 
after, the Senate Judiciary Committee adopted a resolu- 
tion on April 18, 1972, in which it was agreed that Mr. 
Flanigan “is not required to testify to any knowledge 
based on confidential communications between him and 
the President or between him and other aides of the Presi- 
dent.” Thereafter, a Presidential Assistant appeared and 
testified to the matters agreed to. Hearings before the 
Committee on the Judiciary, U.S. Senate, Nomination of 
Richard G, Kleindienst, of Arizona, to be Attorney Gen- 
eral. 92nd Cong., 2d Sess. (1972), at 1630-1631. 


B. The Need for Confidentiality. 


There has long been general recognition that high of- 
ficers in every branch of government cannot function 
effectively unless they are able to preserve the confiden- 
tiality of their communications with their intimate ad- 
visers. This recognition extends even to plaintiffs in this 
case. Professor Dash has stated that “We are not, as I have 
indicated, asking for any ruling by this Court that the 
President doesn’t have Executive Privilege. He certainly 
does.” Transcript at 25. Professor Dash also advised this 
Court that: 

Senator Ervin, Chairman of the Committee, has frequently 
stated that he concurs and agrees there must be an Executive 
Privilege where the President must be in a position to be able 


to withhold certain materials in order to preserve confiden- 
tiality. (emphasis supplied ) 
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Transcript at 11. Such a recognition by plaintiffs is no 
more than awareness of both the practical necessity and 
judicial approbation of executive confidentiality. 

In Environmental Protection Agency v. Mink, 410 
USS. 73, 87 (1973), the Court quoted with approval the 
statement of Justice Reed, sitting by designation in the 
Court of Claims, in Kaiser Aluminum & Chemical Corp. 
v. United States, 157 F. Supp. 939, 946 (Ct. Cl. 1958) : 

There is a public policy involved in this claim of privilege for 
this advisory opinion—the policy of open, frank discussion 


between subordinate and chief concerning administrative 
action. 


Discussions of this kind are regarded as privileged “for 
the benefit of the public, not of executives who may hap- 
pen to then hold office,” Jd. at 944, since it is the public 
that is served when those who represent it are able to 
make important decisions with the wisdom that only open 
and frank discussion can provide. Judge Robinson has 
spelled out this point more fully: 


This privilege, as do all evidentiary privileges, affects an ad- 
justment between important but competing interests. There is, 
on the one hand, the public concern in revelations facilitating 
the just resolution of legal disputes, and, on the other, occa- 
sional but compelling public needs for confidentiality. In strik- 
ing the balance in favor of nondisclosure of intra-governmental 
advisory and deliberative communications, the privilege sub- 
serves a preponderating policy of frank expression and dis- 
cussion among those upon whom rests the responsibility for 
making the determinations that enable government to operate, 
and thus achieves an objective akin to those attained by other 
privileges more ancient and commonplace in character. No- 
where is the public interest more vitally involved than in the 
fidelity of the sovereign’s decision and policymaking resources. 
Carl Zeiss Stiftung v. V. E. B. Carl Zeiss, Jena, 40 F.R.D. 
318, 324-325 (D.D.C. 1966), affirmed on, the opinion 
below 384 F. 2d 979, cert. denied 389 U.S. 952 (1967). 
See also 5 U.S.C. § 522(b) (5); Rogers, The Right to 
Know Government Business From the Viewpoint of the 
Government O fficial, 40 Marg.L.Rev. 83, 89 (1956). 

This case concerns the ability of the President to enjoy 
confidentiality in carrying out his official duties. But this 
important privilege is not one that is available only to 
assist the functioning of the President, or the Executive 
Branch generally. As Judge Wilkey recently wrote, “the 
privilege against disclosure of the decision-making proc- 
ess is a tripartite privilege, because precisely the same privi- 
lege in conducting certain aspects of public business exists 
for the legislative and judicial branches as well as for the 
executive.” Soucie v. David, 448 F.2d 1067, 1080 (1971) 
(concurring opinion ). 

Although Professor Arthur Selwyn Miller and a col- 
laborator have recently argued to the contrary, Miller & 
Sastri, Secrecy and the Supreme Court: On The Need 
for piercing the Red Velour Curtain, 22 Buff. L. Rev. 799 
(1973), it has always been recognized that judges must 
be able to confer with their colleagues, and with their 
law clerks, in circumstances of absolute confidentiality. 


Justice Brennan has written that Supreme Court con- 
ferences are held in “absolute secrecy” for “obvious rea- 
sons.” Brennan, Working at Justice, in An Autobiography 
of the Supreme Court 300 (Westin ed. 1963). Justice 
Frankfurter had said that the “secrecy that envelops the 
Court’s work” is “essential to the effective functioning of 
the Court.” Frankfurter, Mr. Justice Roberts, 104 U.Pa. 
L. Rev. 311, 313 (1955). And only two years ago Chief 
Justice Burger analogized the confidentiality of the Court 
to that of the Executive, and said: 
No statute gives this Court express power to establish and 
enforce the utmost security measures for the secrecy of our 
deliberat‘ons and records. Yet I have little doubt as to the 
inherent power of the Court to protect the confidentiality of 


its internal operations by whatever judicial measures may be 
required. 


New York Times Co. v. Un‘ted States, 403 U.S. 713, 
752 n. 3 (1971) (Burger, C. J. dissenting). In the recent 
contempt proceeding arising out of the trial of the Chi- 
cago Seven, Judge Gignoux refused to allow the defense 
even to call as a witness a person who had been law clerk 
to Judge Hoffman at the time of the original trial, on the 
ground that everything that a law clerk knows about his 
judge is privileged. 

The Judiciary works in conditions of confidentiality 
and it claims a privilege against giving testimony about 
the official conduct of judges. Statement of the Judges, 
14 F.R.D. 335 (N.D.Cal. 1953). See alco the letter of 
Justice Tom C., Clark, refusing to respond to a subpoena 
to appear before the House Un-American Activities Com- 
mittee, on the ground that the “complete independence of 
the judiciary is necessary to the proper administration of 
justice.” N.Y. Times, Nov. 14, 1953, p. 9. 

A similar need for confidentiality, and an insistence that 
it cannot be breached by other branches of government, 
applies in the Legislative Branch. Neither a member of 
Congress nor his legislative aides can be compelled to dis- 
close communications between the member and his aides 
relating to any legislative act of the member. Gravel v. 
United States, 408 U.S. 606, 629 (1972). It is immaterial 
that these communications might show criminal acts. 408 
U.S. at 615. These aspects of the Gravel decision reflect in 
large part acceptance by the Court of the arguments pre- 
sented by Senator Ervin and seven other Senators on be- 
half of the Senate as amicus curiae in that case. As 
reprinted in the Congressional Record, the amicus brief 
argued in part: 

To isolate a Senator so that he cannot call upon the ad- 
vice, counsel and knowledge of his personal assistants is to 
stop him from functioning as an independent legislator. If 
an aide must fear that the advice he offers, the knowledge he 
has, and the assistance he gives to his Senator may be called 
into question by the Executive, then he is likely to refrain 
from acting on those very occasions when the issues are the 


most controversial and when the Senator is most in need 


of assistance. 
* * * * on 
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The Congressional privilege based upon an express Constitu- 
tional provision to encourage the free exchange of ideas and 
information can hardly be less extensive than the Executive 
privilege which has not express statutory or Constitutional 
basis and whose sole purpose is secrecy. Yet the Executive 
privilege has been extended to the activities of persons whose 
relationship to the President is far more remote than the 
relationship of an aide to a Senator. 


The need for protecting the confidential relationships between 
the President and his aides, as the Government has asserted in 
defending the Executive privilege, is pari passu applicable 
to the need for protecting the relationship between Senators 
and their aides. 


Cong. Rec. $5856, $5857 (daily ed. April 11, 1972). 

Again it is the long established practice of each House 
of Congress to regard its own private papers as privileged. 
No court subpoena is complied with by the Congress or its 
committees without a vote of the House concerned to turn 
over the documents. Soucie v. David, 448 F. 2d 1067, 
1081-1082 (1971). This practice is insisted on in Con- 
gress even when the result may be to deny relevant evi- 
dence in a criminal proceeding either to the prosecution 
or to the accused person.** 


Plaintiffs nonetheless argue that neither Congressmen 
nor grand or petit jurors enjoy privilege to: “suppress evi- 
dence relating to official misconduct.” Memorandum on 
Remand at 26-27. This argument and its reliance on 
United States v. Gravel, supra, United States v. Brewster, 
408 U.S. 501, 521 (1972), and Clark v. United States, 
289 U.S. 1 (1933), simply is not applicable to this case. 
None of the cases cited by plaintiffs, including Gravel, 
Brewster, and Clark, involve congressional requests for 
evidence. They all were cases in which a grand jury in- 
vestigation of alleged misconduct overcame historically 


* See, e.g., 108 Cong. Rec. 3626 (1962), showing Senate adop- 
tion of a resolution permitting staff members and former staff mem- 
bers of a Senate Committee to appear and to testify in a criminal 
proceeding against James Hoffa but forbidding them from taking 
any documents or records in the custody of the Senate and from 
testifying about information that they gained while employed in 
the Senate. In explaining the resolution to the Senate, Senator 
McClellan said in part: “The Senate recognizes it has certain 
privileges as a separate and distinct branch of Government, which 
it wishes to protect.” Id. at 3627. 


On July 16, 1970, counsel for 1st Lt. William L. Calley, Jr., 
moved in his court-martial proceeding for production of testimony 
concerning the My Lai incident that had been presented to a sub- 
committee of the House Committee on Armed Services in executive 
session. Lt. Calley claimed that this testimony would be exculpa- 
tory of him and would help him establish his defense in the court- 
martial. The subcommittee Chairman, Rep. F. Edward Hébert, 
refused to make the testimony available, advising defense counsel 
on July 17, 1970, that Congress is ‘an independent branch of the 
Government, separate from but equal to the Executive and Judicial 
branches,” and that accordingly only Congress can direct the dis- 
closure of legislative records. He concluded from this that the 
material requested by the defense was not within the rule of Brady 
v. Maryland, 373 U.S. 83 (1963), nor subject to the requirements 
of the Jencks Act, 18 U.S.C. § 3500. Subsequently the military court 
issued a subpoena to the Clerk of the House of Representatives. The 
Speaker laid this before the House on November 17, 1970, 116 Cong. 
Rec. 37652 (1970), but to date the House has taken no action nor 
given any indication that it will supply the information sought. 


recognized claims of confidentiality. Those decisions were 
based, as was the decision in Nixon v. Sirica, on the tradi- 
tional role of the grand jury in investigating criminal 
activity. Here all evidence being sought by this committee 
has been delivered voluntarily to the grand jury by the 
President. There is no “suppression of evidence” by the 
President. There is no frustration of any law enforcement 
activity or judicial proceeding. There is, however, a deter- 
mination by the President that these plaintiffs not be al- 
lowed to undercut the independence and integrity of the 
executive branch. 

These plaintiffs cannot claim to require these confiden- 
tial materials in order to indict or accuse guilty persons. 
That is the role of a grand jury, and properly so, since it is 
incomprehensible that formal claims of executive privilege 
would be overruled each time a congressional committee 
decided to investigate imagined “executive wrongdoing”. 

These considerations of public policy are particularly 
compelling when applied to Presidential communications 
with his advisers. 

Inseparable from the modern Presidercy, indeed essential to 


its effective operation, is a whole train of officers and offices 
that serve him as eyes, ears, arms, mouth, and brain. 


Rossiter, The American Presidency 97 (1956). Nor is it 
only those who are part of his staff with whom the Pres- 
ident must be able to talk. He must be able to confer with 
foreign leaders and with representatives of every element 
in American public. He must be free to look for advice 
to anyone whose advice he trusts, whether in or out of 
government. The late Dean Acheson and former Justice 
Abe Fortas are merely recent and conspicuous examples 
of persons who were consulted by Presidents on critical 
public issues at times that they held no public office. “The 
President is, as he should be, entirely free, * * * like all 
who preceded him, to take counsel with private citizens.” 
Id. at 103. 

For the Presidency to work effectively and for the Pres- 
ident to get candid advice trom those to whom he turns 
it is absolutely essential that he be able to protect the con- 
fidentiality of these communications, As stated by the 
President on July 6, 1973, in his letter to Senator Sam J. 
Ervin: 

No President could function if the private papers of his office, 
prepared by his personal staff, were open to public scrutiny. 
Formulation of sound public policy requires that the President 
and his personal staff be able to communicate among them- 
selves in complete candor, and that their tentative judgments, 
their exploration of alternatives, and their frank comments on 
issues and personalities at home and abroad remain confidential. 

This has been the position of every President in our 
history, and it has been specifically stated by President 
Nixon’s immediate predecessors. Writing his memoirs 
in 1955, President Truman explained that he had found 
it necessary to omit certain material, and said: “Some of 
this material cannot be made available for many years, 
perhaps for many generations.” 1 Truman, Memoirs x 
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(1955).** President Eisenhower stated the point with 
force on July 6, 1955, in connection with the Dixon-Yates 
controversy : 
But when it comes to the conversations that take place be- 
tween any responsible official and his advisers or exchange of 
little, mere little slips of this or that, expressing personal opin- 
ions on the most confidential basis, those are not subject 


to investigation by anybody, and if they are, will wreck the 
Government. 


There is no business that could be run if there would be ex- 
posed every single thought that an adviser might have, be- 
cause in the process of reaching an agreed position, there are 
many, many conflicting opinions to be brought together. And 
if any commander is going to get the free, unprejudiced opin- 
ions of his subordinates, he had better protect what they have 
to say to him on a confidential basis. 

Public Papers of Presidents of the United States: Dwight 

D. Eisenhower 1955, 674 (1959). 


Congress itself recognized the high degree of confiden- 
tiality that must attach to Presidential papers for many 
years when it enacted the Presidential Libraries Act of 
1955, Pub. L. 84-373, 69 Stat. 695 (1955), now codified 
in 44 U.S.C. §§ 2107, 2108. That statute encourages 
Presidents to give their papers to a Presidential library, 
and provides that papers, documents, and other historical 
materials so given “are subject to restrictions as to their 
availability and use stated in writing by the donors or 
depositors * * *, The restrictions shall be respected for 
the period stated, or until revoked or terminated by the 
donors or depositors or by persons legally qualified to act 
on their behalf.” 44 U.S.C. § 2108(c) ; Nichols v. United 
States, 460 F.2d 671 (10th Cir. 1972). Since that Act 
was passed the gifts of Presidential papers of Presidents 
Eisenhower, Kennedy, and Johnson have all specified that 
“materials containing statements made by or to” the 
President are to be kept “in confidence” and are to be held 
under seal and not revealed to anyone except the donors 
or archival personnel until “the passage of time or other 
circumstances no longer require such materials being 
kept under restriction.” Letter of April 13, 1960, from 
President Dwight D. Eisenhower to the Administrator of 
General Services; Agreement of Feb. 25, 1965, between 


14 President Truman’s strong feelings concerning the necessity 
for confidentiality were discussed by his daughter in a recent 
biography: 


Lately some historians have criticized Dad because he has 
refused to open his confidential files. But Dad is not acting 
out of selfish motives. From the day he left office he was con- 
scious that he still had heavy responsibilities as an ex- 
president. During his White House years a president gets 
advice from hundreds of people. He wa: it to be good advice. 
He wants men to say exactly what they think, to tell exactly 
what they know about a situation or a subject. A President can 
only get this kind of honesty if the man who is giving the advice 
knows what he says is absolutely confidential, and will not be 
published for a reasonable number of years after the presi- 
dent leaves the White House. 


Truman, Harry S. Truman 562 (1973). 


Mrs. Jacqueline B. Kennedy and the United States; 
Letter of Aug. 13, 1965, from President Lyndon B. 
Johnson to the Administrator of General Services. In 
addition, the letters from President Eisenhower and from 
President Johnson specifically prohibit disclosure to “pub- 
lic officials” and state, as the reason for these restrictions, 
that “the President of the United States is the recipient 
of many confidences from others, and * * * the inviola- 
bility of such confidence is essential to the functioning 
of the constitutional office of the Presidency * * *.” 


The need to preserve the confidentiality of the Oval 
Office has been recognized from without as well as by 
those who have borne the burdens of service there. What 
Justice Stewart, who was joined by Justice White, said in 
his concurring opinion in New York Times Co. v. United 
States, 403 U.S. 713, 727 (1971), has great force: 


And within our own executive departments, the development 
of considered and intelligent international policies would be 
impossible if those charged with their formulation could not 
communicate with each other freely, frankly, and in con- 
fidence. * * * 


* * * [I]t is clear to me that it is the constitutional duty 
of the Executive—as a matter of sovereign prerogative and not 
as a matter of law as the courts know law—through the 
promulgation and enforcement of executive regulations, to pro- 
tect the confidentiality necessary to carry out its responsibilities 
in the fields of international relations and national defense. 


403 USS. at 728, 729-730. 


Other justices of the Supreme Court have expressed 
their views on congressional assaults on Presidential con- 
fidentiality. Justice Douglas has written: “In defending 
himself against investigation by Congress every President 
has acted rightfully. In refusing to be investigated by “on- 
gress he defends popular sovereignty and the separation of 
powers.” Douglas, Anatomy of Liberty 72 (1963). Justice 
Douglas also is cognizant of the long tradition of Presi- 
dential refusals to yield congressional demands for 
information: 


Each President—from Washington to Kennedy—has deemed 
it to be in his prerogative not to disclose certain information to 
the legislative branch. Taft defended that principle, saying a 
President can keep information confidential ‘if he does not deem 
the disclosure of such information prudent or in the public 
interest.’ Certainly much information must be kept secret; at 
least, the President might so believe. Defense items, the opera- 
tions of diplomatic missions, the communications with our 
embassies or legations—these are sensitive matters. Moreover, 
employees of the executive branch are in a chain of command 
leading up to the President. If any of them can be summoned 
and interrogated as to how he advised his superior, what 
memoranda he wrote, what conversation he has had, a disrup- 
tive influence would be injected into the executive branch. 
Then the employee would look to Congress'and not have un- 
divided loyalty to his superior in the executive branch. 


Douglas at 74-75. 

Prior to his appointment to the Court Justice Rehnquist 
was an Assistant Attorney General in the Department of 
Justice. As head of the Department’s Office of Legal 
Counsel he spoke out strongly in support of the necessity 
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for Presidential confidentiality before the Senate Judi- 
ciary Committee: 


Finally, in the area of Executive decisionmaking, it has been 
generally recognized that the President must be free to receive 
from his advisers absolutely “npartial and disinterested advice, 
and that those advisers may well tend to hedge or blur the sub- 
stance of their opinions if they feel that they will shortly be 
second-guessed by Congress, by the press, or by the public at 
large, or that the President might be embarrassed if he had to 
explain why he did not follow their recommendations. Again, 
the aim is not for secrecy of the end product—the ultimate 
Presidential decision is and ought to be a subject of the fullest 
discussion and debate, for which the President must assume un- 
divided responsibility. But few would doubt that the Presiden- 
tial decision will be a sounder one if the President is able to 
call upon his advisers for completely candid and frequently 
conflicting advice with respect to a given question. 


Executive Privilege: The Withholding of Information by 
the Executive, Hearing before the Subcommittee on Sep- 
aration of Powers of the Committee on the Judiciary, 
U.S. Senate, 92nd Congress, Ist Session (1971) at 
424-25. 

Of course international relations and national defense 
have very special claims to secrecy, but the importance of 
the President being able to speak with his advisers “freely, 
frankly, and in confidence” is not confined to those mat- 
ters. It is just as essential that the President be able to talk 
openly with his advisers about domestic issues as about 
military or foreign affairs. The wisdom that free discus- 
sion provides is as vital in fighting inflation, in choosing 
Supreme Court Justices, in deciding whether to veto a 
large spending bill, and in the myriad other important de- 
cisions that the President must make in his roles as Chief 
of State, Chief Executive, and Chief Legislator as it is 
when he is acting as Chief Diplomat or as Commander- 
in-Chief. Any other view would fragment the executive 
power vested in him and would assume that some of his 
constitutional responsibilities are more important than 
others. It is true that the President has more substantive 
freedom to act in foreign and military affairs than he does 
in domestic affairs, but his need for candid advice is no 
different in the one situation than in the other.’® 


Former Justice Fortas, who advised President John- 
son on both foreign and domestic matters, has said that 


* There are serious weaknesses in the assumption, popular 
among liberals who happen at the moment not to be thinking 
about Senator McCarthy, that public policy ought to draw a 
sharp distinction between “military and diplomatic secrets” on 
the one hand and all other types of official information on the 
other, giving Congress free access to the latter. In the first place, 
the line is by no means easy to draw, even when the best of faith 
is used * * *. More fundamentally, however, the executive’s 
interest in the privacy of certain other types of information is 
not less than its interest in preserving its military and diplomatic 
secrets. One obvious example is the data, derogatory or other- 
wise, in the security files of individuals. Another, perhaps still 
more important, is the record of deliberations incidental to the 
making of policy decision. 


Bishop, The Executive’s Right of Privacy: An Unresolved Consti- 
tutional Question, 66 Yale L.J. 477, 488 (1957). 


a President must have “confidence that he can have ad- 
visers to whom he can trust his inmost thoughts. A Presi- 
dent has to have this, just as a citizen can go to a doctor 
or a lawyer, a priest or a psychiatrist, to discuss his prob- 
lems, without fear of disclosure of his confidences.” Fortas, 
The Presidency As I have Seen It, In Hughes, The Living 
Presidency 335 (1973).’* 

All that we have said on this point was succinctly put 
by a distinguished constitutional lawyer, Charles L. Black, 
Jr., who has recently observed that refusal to disclose com- 
munications of the kind involved in this litigation is not 
only the President’s lawful privilege, but 

It is hard for me to see how any person of common sense 
could think that those consultative and decisional processes 
that are the essence of the Presidency could be carried on to 
any good effect, if every participant spoke or wrote in con- 
tinual awareness that at any moment any Congressional com- 
mittee, or any prosecutor working with a grand jury, could at 


will command the production of the verbatim record of every 
word written or spoken. 


Black, Mr. Nixon, the Tapes and Common Sense, N.Y. 
Times, Aug. 3, 1973, p. 31. See also the fuller expression 
of Professor Black’s view in Cong. Rec. E5320-E5322 
(daily ed. August 1, 1973). 

What we have said in this portion of the brief is fre- 
quently put on the basis of separation of powers. Yet it is 
probable that the point we have made goes beyond the 
separation of powers arguments and rests on a proposition 
even more fundamental. Even though no separation of 
powers issue would be involved, we suggest that it would 
be as inappropriate for one federal court to inquire into 
discussions between a judge of another federal court and 
his law clerk as it would be if the inquiry were to come 
from a committee of Congress. Similarly, we cannot con- 
ceive that one congressional committee could require pro- 
duction of the private papers of another congressional 
committee any more than a court could require these. 
What is really at stake is the ability of constitutional offi- 
cers of government to perform their duties under condi- 
tions that will make it possible for them to function to the 
best of their ability. For this goal to be achieved, the abil- 
ity to preserve the confidentiality of communications with 
close advisers is absolutely essential. 


© This need has been perceived also by political scientists. 


Although some of President Truman’s “cronies” were poorly 
equipped for this service, their indiscretions did not destroy a 
President’s need for personal adviser’s * * *. There can be no 
doubt that men like House and Hopkins perform an essential 
function. Ideally, they are both intimates of the President and 
experts in public affairs. But perhaps their most significant con- 
tributions are made as presidential intimates. The President 
needs to discuss with a sympathetic person ideas and plans that 
are still in an amorphous state and to gain some respite from 
the cares of office by talking over trivial matters that interest him 
or by chatting about men of affairs, with the confidence that 
his remarks will not go beyond the room. 


Carr, Bernstein, Morrison, Snyder, & McLean, American Democracy 
in Theory and Practice 609-610 (1956). 
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CONCLUSION 


This litigation places the Judiciary in the unfortunate 
posture of being requested to settle a dispute between 
two of the coordinate branches of government. As set 
forth previously, it has been shown that this is a classic 
example of a political question, which is clearly inap- 
propriate for judicial resolution. For this reason the case 
should be dismissed, because the subject matter is non- 
justiciable. 

Furthermore, the plaintiffs have asserted that the sub- 
poenaed material is needed to determine whether per- 
jury has been committed. Pursuing this objective is more 
the proper role of the Executive and Judicial branches 
than the Legislative, because it is between the former two 
that the law enforcement function of the Constitution is 
divided. 

Finally, in response to the subpoenas of the Senate Com- 
mittee, the President has interposed a valid claim of exec- 
utive privilege. It is obvious that the President must be 
able to seek advice freely from his advisors in order to 
function satisfactorily. He must know that they can speak 
freely to him without fear of being summoned before 
some tribunal and forced to detail their conversations 
with him. 

For all of the foregoing reasons, judgment should be 
entered on behalf of the President. 

Respectfully submitted, 
J. Frep BuzHarpT 
James D. St. CLair 
CHARLES ALAN WRIGHT 
Rosert T. ANDREWS 
Tuomas P. Marinis, Jr. 
Attorneys for the President 
The White House 
Washington, D.C. 20500 
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Of Counsel 
RicHarpD A. Hauser 
K. Grecory HAYNEs 
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Egyptian-Israeli Agreement on 
Disengagement and Separation 
of Military Forces 


The President’s Remarks on Radio and Television 
Announcing Conclusion of the Agreement. 


January 17, 1974 


Ladies and gentlemen, I have an announcement that 
I am sure will be welcome news, not only to all Americans, 
but to people all over the world. The announcement has 
to do with the Mideast, and it is being made simultane- 
ously at 3 o’clock Washington time in Cairo and in 
Jerusalem, as well as in Washington. 

The announcement is as follows: “In accordance with 
the decision of the Geneva Conference, the Governments 
of Egypt and Israel, with the assistance of the Govern- 
ment of the United States, have reached agreement on 
the disengagement and separation of their military forces. 
The agreement is scheduled to be signed by the Chiefs of 
Staff of Egypt and Israel at noon Egypt-Israel time, 
Friday, January 18, at Kilometer 101 on the Cairo-Suez 
Road. The Commander of the United Nations Emer- 
gency Force, General Siilasvuo, has been asked by the 
parties to witness the signing.” 

A brief statement with regard to this announcement, I 
think, is in order. 

First, congratulations should go to President Sadat, to 
Prime Minister Meir, and their colleagues, for the very 
constructive spirit they have shown in reaching an agree- 
ment on the very difficult issues involved which made this 
announcement possible. 

Also, we in the United States can be proud of the role 
that our Government has played, and particularly the 
role that has been played by Secretary Kissinger and his 
colleagues, in working to bring the parties together so 
that an agreement could be reached, which we have just 
read. 

The other point that I would make is with regard to 
the significance of the agreement. In the past generation 
there have been, as we know, four wars in the Mideast, 
followed by uneasy truces. This, I would say, is the first 
significant step toward a permanent peace in the Mid- 
east. I do not understate, by making the statement that 
I have just made, the difficulties that lie ahead in settling 
the differences that must be settled before a permanent 
peace is reached, not only here but between the other 
countries involved. But this is a very significant step 
reached directly as a result of negotiations between the 
two parties and, therefore, has, it seems to me, a great 
deal of meaning to all of us here in this country and 
around the world who recognize the importance of having 
peace in this part of the world. 

The other point that I would make is with regard to 
the role of the United States. Our role has been one of 


Volume 10—Number 3 





62 PRESIDENTIAL DOCUMENTS: RICHARD NIXON, 1974 


being of assistance to both parties to bring them together, 
to help to narrow differences, working toward a fair and 
just settlement for all parties concerned where every 
nation in that area will be able to live in peace and also 
to be secure insofar as its defense is concerned. 

Looking to the situation in the world generally, I think 
that we could probably say that the area of the world 
that potentially is the one in which the great powers can 
be brought into confrontation is the Mideast, that that 
area more than any other is in that category, as recent 
events have indicated. 

Now the announcement we have made today is only 
a first step, but it is a very significant step. It paves the 
way for more steps which can lead to a permanent peace. 
And I personally shall see that all negotiations, any efforts 
which could lead to that permanent peace, not only be- 
tween Egypt and Israel, but between the other countries 
involved, have the full and complete support of the Gov- 
ernment of the United States. 

Thank you. 

NOTE: The President spoke at 3:04 p.m. in the Briefing Room at 
the White House. His remarks were broadcast live on radio and 
television. 

Following the announcement, President Nixon telephoned Prime 


Minister Golda Meir of Israel and President Anwar al Sadat of 


Egypt to express his congratulations on the conclusion of the 
agreement. / 


Postal Rate Commission 


Announcement of Appointment of Fred B. Rhodes 
as a Member and Chairman of the Commission. 
January 18, 1974 


The President today announced the appointment of 
Fred B. Rhodes, of Arlington, Va., as a member of the 
Postal Rate Commission for the remainder of the term 
expiring November 22, 1976. The President also an- 
nounced the designation of Mr. Rhodes as Chairman of 
the Postal Rate Commission. As both member and 
Chairman, he succeeds John L. Ryan, who resigned 
October 31, 1973. 

Since May 1969, Mr. Rhodes has served as Deputy 
Administrator of the Veterans Administration. He was 
General Counsel of the Veterans Administration from 
1960 to 1961 and then served as minority counsel for the 
Senate Appropriations Committee (1961-64) and sec- 
retary and staff director of the Senate Republican Policy 
Committee (1964-69). 

He was born on December 17, 1913, in Washington, 
D.C. Mr. Rhodes received his A.B. degree from Colgate 
University in 1936 and his LL.B. from the University of 


Maryland in 1941. He served as an officer in the U.S. 
Army from 1941 to 1947 and from 1951 to 1953. From 
1947 to 1949, he was executive director of the Joint 
Committee on Atomic Energy, and from 1949 to 1950 
Mr. Rhodes was a liaison officer for the Central Intelli- 
gence Agency. During 1950-51 he was secretary to Con- 
gressman W. Sterling Cole of New York, and from 1953 
to 1955 he was chief counsel of the Senate Armed Serv- 
ices Committee. From 1955 to 1960, he was engaged in 
the private practice of law in Washington, D.C., and 
Maryland. 

Mr. Rhodes is married to the former Winona Hen- 
derson. They reside in Arlington, Va. 


United States Ambassador to Ethiopia 


Announcement of Intention To Nominate 
Thomas W. McElhiney. January 18, 1974 


The President today announced his intention to 
nominate Thomas W. McElhiney to be Ambassador 
to Ethiopia. He will succeed E. Ross Adair who has 
resigned. Ambassador McElhiney, a Career Minister in 
the Foreign Service, is currently serving as a Foreign 
Service Inspector. 

He was born January 22, 1919, in West Union, W. Va. 
Ambassador McElhiney received an A.B. from Johns 
Hopkins University in 1941, and from 1941 to 1942 
he attended Cornell University. He served with the 
United States Army as a first lieutenant from 1942 to 
1946. 

Ambassador McElhiney entered the Foreign Service 
in 1946 and was assigned to Amsterdam as a Consular 
Officer. In 1950 he took German language and area 
studies, Foreign Service Institute, Middlebury College 
and Harvard. In 1951 he became Chief of the Economic 
Branch, Bureau of German Affairs, Department and in 
1952 was assigned to Berlin as Chief of Economic 
Branch, Eastern Affairs Division, Berlin Element, 
HICOG. 

In 1956, he returned to the Department as Chief of 
European Placement Branch, Personnel Operations 
Division. In 1958, he became Deputy Director, Executive 
Secretariat. In 1960, he attended the National War Col- 
lege. He was Deputy Chief of Mission in Khartoum from 
1961 to 1964 and in 1965 Director, Office of Eastern 
African Affairs. In 1966, he became Country Director, 
South East Africa. 

Ambassador McElhiney from 1968 to 1971 served as 
Ambassador to Ghana, and from 1971 to 1973 he was 
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Inspector General of the Foreign Service. He was pro- 
moted to Career Minister in 1973. He received the 
Presidential Management Improvement Certificate, 1970. 


He is married to the former Helen Lippincott, and 
they have three children. 


United States Ambassador to Togo 


Announcement of Intention To Nominate 
Nancy V. Rawls. January 18, 1974 


The President today announced his intention to 
nominate Nancy V. Rawls to be Ambassador to the 
Republic of Togo. A career Foreign Service officer, 
Miss Rawls has served since 1971 as Director, Policy 
Planning Staff, Bureau of African Affairs. In Togo, she 
will succeed Dwight Dickinson, who has retired from 
the Foreign Service. 

She was born on January 24, 1926, in Clearwater, Fla. 
Miss Rawls was graduated from Shorter College (A.B. 
1947) and started her career in the Department of State 
the same year. 

She was first assigned to Vienna and subsequently 
served in Hamburg as Consular/Political Officer, fol- 
lowed by a Consular assignment in Montreal. In 1957, 
she was appointed an FSO-6 and was assigned to the 
University of Wisconsin to teach a Foreign Service Insti- 
tute correspondence course and to pursue studies in labor 
economics. 

Miss Rawls then served as International Relations 
Officer in the Department from 1958 to 1960. She then 
became Economic Officer in Hamburg and subsequently 
served as Commercial Officer, first in Monrovia and 
then in Nairobi. She attended the National War College 
in 1970-71. Miss Rawls earned the Department of State’s 
Meritorious Honor Award in 1967. 


United States Ambassador to Niger 


Announcement of Intention To Nominate 
L. Douglas Heck. January 18, 1974 


The President today announced his intention to 
nominate L. Douglas Heck of Washington, D.C., to be 
Ambassador to the Republic of Niger. A career Foreign 
Service officer, Mr. Heck has been Deputy Chief of Mis- 
sion in Tehran since 1970. In Niger, he will succeed 
Roswell McClelland who has retired from the Foreign 
Service. 
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Mr. Heck was born December 14, 1918, in Bern, 
Switzerland, of American parents. He was graduated 
from Yale University (B.A. 1941). 

He began his career with the State Department as a 
Division Assistant of the Division of World Trade Intel- 
ligence (1943-45). In the Department, he has served as 
Chief of the Biographic Information Division (1945-52), 
the Office of Library Information (1952-53), as Per- 
sonnel Staffing Specialist (1966), and as Country 
Director for India, Ceylon, Nepal, and Maldive Islands 
(1966-68). He attended the National War College 
during 1965-66. 

Overseas, Mr. Heck has served as Political Officer in 
Calcutta, Deputy Chief of Mission in Nicosia, Counselor 
of Political Affairs in New Delhi, and Consul General 
in Istanbul before becoming Deputy Chief of Mission 
in Tehran. 

Mr. Heck is married to the former Ernestine Sherman. 
He has two children by a former marriage. 


Disaster Assistance for Maine 


Announcement of Disaster Declaration and Author- 
ization of Federal Assistance Following Storms 
and Flooding. January 18, 1974 


The President today declared a major disaster for the 
State of Maine as a result of severe storms and flooding 
beginning on December 16, which caused extensive public 
and private property damage. The President’s action will 
permit the use of Federal funds in relief and recovery 
efforts in designated areas of the State. 

Federal assistance from the President’s Disaster Relief 
Fund will consist primarily of debris removal and the 
repair or restoration of damaged or destroyed public 
facilities, including roads, bridges, sewer and water sys- 
tems, and public utilities. The President’s action will also 
permit the Federal Government to provide disaster 
unemployment assistance for eligible individuals. Low- 
interest-rate disaster loans will be made available by the 
Small Business Administration under the authorities of 
Public Law 93-24. 

Federal relief activities in Maine will be coordinated 
by the Federal Disaster Assistance Administration, 
Department of Housing and Urban Development, under 
the direction of Administrator Thomas P. Dunne. 
Mr. Dunne will designate the specific areas within the 
State eligible for Federal assistance, based upon Federal 
and State damage assessments. 

Mr. E. Paul Hartzell, Acting Regional Director for 
Federal Disaster Assistance, HUD Region 1, will be 
designated as the Federal Coordinating Officer to work 
with the State in providing Federal disaster assistance 
under the Disaster Relief Act of 1970, Public Law 91-606. 
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Grand Jury Investigation Regarding 
Presidential Tape 


Statement by the Office of White House Counsel. 
January 18, 1974 


The decision of Judge John Sirica to refer the matter 
of the 18-minute gap to the Federal grand jury is not a 
conviction of any individual, nor is it even an indictment. 
And it would be wrong to conclude on the basis of Judge 
Sirica’s decision that any individual within the White 
House is guilty of impropriety or wrongdoing in the han- 
dling of the Watergate tapes. 

Further, the American people should bear in mind that 
the focus of the investigation by the Federal grand jury 
is primarily how the tape may have been erased, not what 
the tape contained. 

Forgotten in the rhetoric about the lost 18 minutes is 
the fact that: 

Handwritten notes do exist concerning the conversation 
between the President and Mr. Haldeman. Those notes, 
written contemporaneously by Mr. Haldeman, now in 
the possession of the Special Prosecutor, clearly indicate 
that Presidential conversation and concern in the 18- 
minute segment were directed solely to the negative public 
relations impact of the Watergate break-in on the cam- 
paign of 1972. 


The National Energy Situation 


The President’s Nationwide Radio Address. 
January 19, 1974 


Good afternoon: 


Ten weeks ago, I reported to the Nation on the energy 
crisis. I asked all Americans to accept some sacrifices in 
comfort and convenience so that no American would have 
to suffer real hardship. 

Today, I want to report to you on our progress and 
answer the basic questions that many Americans have 
asked about this crisis. 

On the positive side, I am glad to be able to report that 
we are making solid progress in facing up to this chal- 
lenge. There are several reasons for this: 

Far more important than anything else is what every 
American has done voluntarily. It is your response—the 
actions you take to save energy on a personal, voluntary, 
day-in, day-out basis—that is now the single most im- 
portant reason for our success so far. 

For the past 7 weeks, we have observed “‘gasless Sun- 
days” across the country. Your cooperation with this pro- 
gram helped to make it possible for me to announce today 
that during the month of December, the total consump- 


tion of gasoline in the United States was nearly 9 percent 
below expectations. 

Americans are also responding to the call for lower 
temperatures at home and at work. A recent report from 
New England shows that 19,000 homes surveyed there 
have reduced heating oil consumption by more than 16 
percent under last year, and that is after making adjust- 
ments for warmer weather. 

Utilities are reporting that the consumption of natural 
gas across the country has been reduced by approxi- 
mately 6 percent over last year, while the consumption of 
electricity—in homes, offices. factories, and elsewhere—is 
down by about 10 percent. 

Beyond the progress we have made because of volun- 
tary conservation, we have also been fortunate because 
the weather in the last quarter of 1973 was warmer than 
usual, so we did not consume so much for fuel for heating 
as we expected. Even though the oil embargo continues in 
the Middle East, we have also received some oil we did 
not expect at the time the embargo was imposed. 

Finally, let me tell you what your Government has 
been doing to meet this crisis. 

A fuel allocation program has been set up so that no 
area of the Nation is being subjected to undue hardship. 
We have begun the process of converting oil-burning 
utilities to the use of coal wherever possible, freeing some 
200,000 barrels of oil a day for use in other areas. 

At my request, laws governing energy conservation, such 
as year-round daylight savings time, have been enacted by 
the Congress and are now in effect. Teams of Federal 
inspectors have been sent to investigate fuel prices at 
gasoline stations and truck stops. Where price gouging is 
discovered, itis beingstopped. 

Within the Government, where we have a special obli- 
gation to set an example, I first directed that energy con- 
sumption be cut by at least 7 percent. That goal has now 
been met, and it has been exceeded. Consumption of 
energy by the Federal Government has been cut by more 
than 20 percent under anticipated demands. 

These are just some of the steps we have taken to meet 
the problem head-on, and you can expect more in the 
future. 

Nothing which the Federal Government might do 
could be successful, however, without the full cooperation 
of the American people. It is your sacrifice that is making 
the difference. You deserve the credit. 

If this voluntary cooperation continues, I can say 
confidently to you today that we can prevent hardships 
this winter and that we can avoid gas rationing this spring. 
Your Government has a responsibility to prepare for the 
worst, so that we shall be ready to ration gas if necessary. 

But with continued cooperation by everyone, we all 
have good reason today to hope for the best, and you can 
be sure that with your help I will do everything in my 
power to achieve the goal of avoiding gas rationing. 
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Now let me turn directly to the tough questions which 
are now being asked by millions of concerned Americans. 

First, will the big oil companies be allowed to make 
huge profits from the shortage? Will they reap the bene- 
fits of your personal sacrifices? 

My feelings on this question could not be stronger. The 
sacrifices made by the American people in the energy 
crisis must be for the benefit of all the people and not just 
for the benefit of big business. 

Your sacrifices must mean that jobs can be preserved, 
that schools can stay open, that homes will be heated. 
They must not mean that a few get rich at the expense 
and sacrifice of the many. 

I recognize, as you do, that the prices of gasoline, 
heating oil, other petroleum products are rising. Now, 
these prices are going up because the costs of foreign oil 
are going up. The nations from which we still import oil 
have increased their prices from some $4 billion ($4) a 
barrel 5 months ago to as much as $12 a barrel today. This 
tripling in costs is passing on to you, the consumer, and 
that is why prices are rising. 

I will do everything I can to hold down the price of 
foreign oil. Scare stories that the American people will 
soon be paying a dollar for a gallon of gas are just as 
ridiculous as the stories that will say that we will be paying 
a dollar for a loaf of bread. The American people cannot 
afford to pay such prices, and I can assure you that we 
will not have to pay them. 

At the same time, I pledge to you that I shall do every- 
thing in my power to prevent the big oil companies and 
other major energy producers from making an uncon- 
scionable profit out of this crisis. Too many Americans 
have sacrificed too much to allow that to happen. 

That is why I shall urge the Congress, when it recon- 
venes on Monday, to act immediately on the windfall 
profits tax that I requested last month. This tax would 
require that windfall profits either be turned over to the 
Government or be invested in the development of new 
supplies, supplies that will be vitally needed in the years 
ahead. 

Private profiteering at the expense of public sacrifice 
must never be tolerated in a free country. 

Another question many people are asking, to put it 
bluntly, is whether there is really an energy shortage at 
all. If so, how serious is it? I am just as interested as you 
are in getting at the truth in this matter. That is why 
when the Congress returns I will propose legislation re- 
quiring the oil companies to provide a full and constant 
accounting of their inventories, their production, their 
costs and their reserves. 

This legislation will make it possible for the Federal 
Government to monitor these supplies independently. 

In the meantime, to be sure that the information I am 
getting is accurate and complete, I have directed the Fed- 


eral Energy Office to conduct a thorough audit of the 
records of all the major domestic oil companies. They will 
have several hundred inspectors in the field. If more in- 
spectors are needed, they will be provided. If the reports 
are not satisfactory, I shall ask the heads of the major oil 
companies to meet with me personally in Washington so 
that I can get the facts I need to make decisions that are 
right and that are best for all Americans. 

I assure you that I shall not allow the American people 
to be the victims of a “snow job” in a crisis which affects 
the jobs, the comfort and the very way of life of millions 
of Americans. 

I have also directed that an immediate review be made 
of the international tax structure to ensure that American 
companies which are developing energy resources abroad 
are not permitted to avail themselves of special tax ad- 
vantages abroad. I have also ordered a review of other 
tax laws affecting companies that produce energy. 

Based on the best information I have been able to get, 
this is my analysis of the energy crisis at this time: 

The shortages are genuine, they may become more 
severe, and they are potentially, therefore, dangerous. 

Last year, the United States consumed roughly 18 mil- 
lion barrels of petroleum, in one form or another, every 
day. 

We produce over 11 million barrels a day from our own 
resources here in this country. 

The differences must be made up by imports from for- 
eign producers. 

Because of the Mideast oil embargo, however, my chief 
adviser, Mr. William Simon, in the energy area, now 
advises that during the first 3 months of 1974, our imports 
will fall short of our normal demands by 2.7 million bar- 
rels a day. That shortfall is the heart of the current 
emergency. 

The economic stress now felt by the United States is 
having an even stronger impact upon Western Europe, 
Japan, and many developing countries because they lack 
the domestic resources we have in this country. 

In the longrun, the producing nations will also suffer. 
We are, therefore, approaching a point where the oil em- 
bargo and the increase in prices on the international mar- 
ket is self-defeating for everyone. Clearly, we must have 
a cooperative, international accommodation on both sup- 
plies and prices. 

In pursuit of that goal, I have invited the leaders of 
major energy-consuming nations to send representatives 
to the United States to discuss these matters. They will 
convene here in Washington on February 11 to discuss 
the pricing problem and other matters relating to the cur- 
rent emergency. 

But regardless of the success we have in increasing 
petroleum imports and in stabilizing prices through diplo- 
matic means, we must continue to move forward toward 
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achieving a capacity for self-sufficiency in energy right 
here at home. 

America is a rich, a strong, and a good country. We 
must set for ourselves this goal: We must never again be 
caught in a foreign-made crisis where the United States 
is dependent on any other country, friendly or unfriendly, 
for the energy we need to produce our jobs, to heat our 
homes, to furnish our transportation for wherever we want 
to go. 

Late last year I announced the beginning of Project 
Independence, a full-scale effort to provide the capacity 
to meet American energy needs with American energy re- 
sources by 1980. As an important part of that project, 
the head of the Federal Energy Office, William Simon, 
will mount a major effort this year to accelerate the de- 
velopment of new energy supplies for the future. 

Most of the money and the work for Project Independ- 
ence must come from private enterprise. But the Federal 
Government also has a vital role to play. It must be a 
catalyst for industrial initiative. It must clear away the 
red tape that lies in the way of expanding our supplies, 
and it must provide the seed money for research and 
development. 

Many of these Federal responsibilities can only be met 
with new legislation. That is why over the next few weeks I 
shall submit to the Congress a broad legislative package 
of energy initiatives and urge it to place these requests at 
the very top of the Congressional agenda for 1974. If 
we are to be successful in dealing with our long term 
energy needs, the Congress must play its part, and I believe 
that the Congress, after returning from their districts over 
the Christmas holidays, will agree that the people want 
them to play their part, along with the Administration. 

The burden of energy conservation, of cutbacks and 
inconvenience, of occasional discomfort, continued con- 
cern is not, I can assure you, an artificial one. It is real. 
During the Second World War, Winston Churchill was 
once asked why England was fighting Hitler. He an- 
swered, “If we stop. you will find out.” 

If we should choose to believe that our efforts in fight- 
ing the energy crisis are unnecessary, if we permit our- 
selves to slacken our efforts and slide back into the wasteful 
consumption of energy, then the full force of the energy 
crisis wil! be brought home to America in a most devas- 
tating fashion, and there will be no longer any question in 
anyone’s mind about the reality of the crisis. 

The distance between the winter of 1974 and the 
springtime of energy independence for the United States 
remains great. We must proceed with confidence in our 
ability to do the job. Far more importantly, we must act 
now, as one people, to do the job that must be done. 

With the proud dedication we Americans have always 
displayed when confronted with great challenges, we can 
and we will achieve the great goal of Project Independ- 
ence. Where energy is concerned, we, the American peo- 
ple, shall be the sole masters of our fate. 


NOTE: The President spoke at 12:06 p.m. in a room adjoining the 
Oval Office at the White House. The address was broadcast live on 
nationwide radio. 


Tex Ritter 


The President’s Letter of Sympathy to Mrs. Ritter 
on the Death of Her Husband. January 3, 1974 


Dear Mrs. Ritter: 

It was with a deep sense of sadness that Mrs. Nixon 
and I learned of the death of your husband and our good 
friend, Tex. His passing is a great loss to our Nation and 
I am sure Americans throughout the land join me in ex- 
pressing our heartfelt sympathy to you and your family. 

Few people have captured in song and words the rich 
heritage of the American spirit as did Tex. With rare 
compassion and understanding he used his immense tal- 
ents to tell of the joys and sorrows, the good times and the 
sad times which each of us has known as an individual 
and all of us have shared in common. In his career, both 
in film and music, and in the conduct of his personal and 
public life, Tex Ritter set an example of concern and 
devotion to his fellow citizens which won him the pro- 
found respect of his colleagues and the enduring admira- 
tion of fans around the world. 

While words have little meaning at this time Mrs. 
Nixon and I want you to know that our hearts and prayers 
are with you. You may be sure that your husband will be 
remembered with affection and that he will continue to 
enrich the lives of countless people through his songs about 
the land he loved so well and so long. ' 

Sincerely, 
RicHaRpD NIxon 
(Mrs. Tex Ritter, Nashville, Tennessee] 


NOTE: Woodward Maurice “Tex” Ritter, 67, died at Baptist Hospi- 
tal in Nashville, Tenn., of a heart attack. He was a singer of country- 
western music and also performed in a number of western films. 

On December 14, 1973, Mr. Ritter called on President Nixon at 
the White House and presented him with a copy of “Thank You, 
Mr. President,” a recording of excerpts of the President’s speeches 
interspersed with popular country-western music and narration by 
the singer. 

The text of the letter was released at San Clemente, Calif. It was 
not received in Washington in time for inclusion in the issue of 


January 7, 1974. 


Digest of Other 


White House Announcements 


Following is a listing of items of general interest which 
were announced to the press during the period covered 
by this issue but which are not carried elsewhere in the 
issue. 
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January 12 


The President boarded a Government jetstar aircraft 
at Palm Springs Airport, for a return flight to Wash- 


ington following his stay at San Clemente and Palm 
Desert, Calif. 


January 16 

Ambassador Anthony D. Marshall met with the Presi- 
dent at the White House prior to assuming his post as 
U.S. Ambassador to Kenya. 


January 17 


Secretary of Housing and Urban Development James 
T. Lynn met with the President at the White House to 
discuss the recent drop in housing starts. The President 
directed Secretary Lynn to develop various options avail- 
able to the Federal Government to deal with the situation. 

Secretary of Labor Peter J. Brennan met with the 
President at the White House to discuss pension reform 
legislation and employment problems resulting from the 
energy crisis. 


Lord Cromer, British Ambassador to the United States, 
paid a farewell call on the President at the White House. 
January 18 

The President met separately with Senate Minority 
Leader Hugh Scott and House Minority Leader John J. 
Rhodes to discuss the legislative calendar for the second 
session of the 93d Congress. 

John W. Dixon, president of the 1973 Christmas 
Pageant of Peace Committee, called on the President 
at the White House to present him with the committee’s 
first “Peace Award” in recognition of his initiatives in 
Vietnam and China. Also participating in the ceremony 
were Rogers C. B. Morton, Secretary of the Interior, and 
Ronald H. Walker, Director of the National Park 
Service. 

Attorney General William B. Saxbe met with the 
President at the White House to discuss legislation in the 
upcoming session of Congress. 





CHECKLIST OF WHITE HOUSE 
PRESS RELEASES 

Listed below are releases of the Office of 
the White House Press Secretary during the 
period covered by this issue which have not 
been included in the issue. 


Released January 17, 1974 


NOMINATIONS SUBMITTED 
TO THE SENATE 


NOTE: The Congress having adjourned sine 
die on Saturday, December 22, 1973, no 
nominations were submitted during the pe- 
riod covered by this issue. The second session 
of the 938d Congress will begin on Monday, 
January 21, 1974. 


ACTS APPROVED BY 
THE PRESIDENT 


CORRECTION 


The Supplemental Appropriations Act, 1974 
(H.R. 11576), as listed on page 36 of last 
week’s issue, should have read as follows: 


Statement by the President: on the 
Egyptian-Israeli agreement on the dis- 
engagement and separation of military 
forces 


Released January 18, 1974 


News conference: following his meeting with 
the President—by Senator Hugh Scott 


Approved January 3, 1974 
H.R. 11576 Public Law 93-245 
Supplemental Appropriations Act, 1974. 
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